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Executive Summary

The Australia Council believes that the appropriate treatment of cultural issues in 
multilateral trade agreements is of major practical and symbolic significance. Council 
welcomes the Australian Government’s confirmation that it will ensure that
Australia’s cultural objectives are taken into account in future international trade 
agreements. In a televised debate on the Australian film industry, the Hon. Peter 
McGauran, former Minister for the Arts and the Centenary of Federation, said: 

‘…we’ve stated it unequivocally, which is, and it’s a Cabinet declaration, that 
cultural identity and national interest will be prevalent and in fact dominant in 
any trade negotiations. …Mark Vaile is not putting culture on the table. …It
will be foremost in our minds. It will be a dominant factor in any discussions.
And it is hard, if not impossible, to imagine when or where this government
would trade it off.’1

The Australia Council proposes that the following core principles and objectives are 
fundamental to future trade negotiations:

�� There should be no compromise in international trade agreements of the 
national right to encourage the emergence and promotion of artists, creative 
institutions and organisations through subsidies. Any discussions regarding
subsidies (as proposed by the US and Brazil) should recognise the importance 
and the extensive use of such arrangements in the Australian arts and cultural
sector and their central place in promoting national policy objectives. The 
Australia Council questions the likely trade benefits from developing such an 
understanding on subsidies because the proportion of world audiovisual trade 
taken by subsidised productions is likely to be very small. 

�� An argument might be advanced to establish new international forums to 
promote the access of artists and diverse cultures to global audiences and 
cultural interchange. This would address the considerable potential for
dominant producers to exploit downstream bottlenecks (for example, as a
result of oligopolistic control of global distribution channels). 

�� It is important that international trade protocols do not act to restrict the 
freedom of sovereign governments to promote public goods and the provision 
of community services within their jurisdictions.

�� It is important that international trade protocols do not preclude sovereign
governments from addressing systemic market failures.

�� In the arena of the arts and cultural sector, there should be a bias to 
negotiations in a multilateral framework rather than a bilateral framework.
There are difficulties in drafting all-embracing bilateral agreements in a
manner that do not compromise existing legislation, government policy
objectives, future developments nor the national interest. 

Cultural Trade Background Report i



Australia Council

Table of Contents 

1. Introduction 1

2. Background – Cultural Trade 2
 2.1 Free Trade/Trade Liberalisation 2

2.2 World Trade Organisation 3
 2.3 Trade Agreements 3

2.4 Culture and WTO Trade Rules 4
2.4.1 General Agreement on Tariffs and Trade 4
2.4.2 General Agreement on Trade in Services 5
2.4.3 Categorisation of Cultural Outputs in GATT/GATS 5
2.4.4 Trade Related Aspects of Intellectual Property Rights 8

2.5 Bilateral Trade Agreements 10
2.5.1 Australia New Zealand Bilateral Trade Agreement 10
2.5.2 Possible Australian Agreements with Other Countries 11

2.6 Disputes 12
2.7 Current Trading Position on Culture 12

3. Cultural Sector 14
3.1 Social and Economic Benefits of the Cultural Sector 14

3.1.1 Public Support for the Arts 15
  3.1.2 Australian Identity 16
  3.1.3 Cultural Industries in the Australian Economy 17

3.2 Cultural Policy Tools 18
  3.2.1 Audiovisual Industry Policy Tools 19

3.3 Case Study: Canadian Cultural Trade Policy 19
3.3.1 A New Cultural Instrument 20
3.3.2 Current Status of the Cultural Instrument 21

4. Issues in Cultural Trade 21
4.1 Changing Technology 22
4.2 Regulatory/Support Measures 22

  4.2.1 Cultural Diversity Safeguards 23
  4.2.2 Competition Issues 24
  4.2.3 Subsidies 25
  4.2.4 Local Content Quotas 28

5. Core Principles and Recommendations 29
5.1 Core Principles and Objectives – The Bottom Line 29
5.2 Summary of Recommendations for the Doha Summit 30

Cultural Trade Background Report ii



Australia Council

Appendix 1 – Structure of WTO Agreements and Scope of
Obligations in Cultural Trade 32

Appendix 2 – Obligations under the GATS 34

Appendix 3 – Australian Intervention on Negotiating Proposal on 
Audiovisual Services 35

Appendix 4 – The Australia Council - Overview 39

Appendix 5 – Public Support for the Arts 41

Appendix 6 – Some Characteristics of the Australian Film and 
Television Industry 42

Appendix 7 – Some Australian Cultural Statistics 43

Appendix 8 – Australia’s Cultural Objectives 47

Appendix 9 – Update on Cultural Instrument Debate 57

Bibliography 63

Useful Websites 68

Endnotes 69

Cultural Trade Background Report iii



Australia Council

1. Introduction

In August 2001, the Australia Council made a submission to the Department of 
Foreign Affairs and Trade (DFAT) for the World Trade Organisation’s (WTO) Fourth
Trade Policy Review of Australia. This Cultural Trade Background Report sets out 
the context for many of the issues raised in Council’s August 2001 Submission and 
provides an entrée to the current debate. 

The purposes of the WTO’s Trade Policy Review Mechanism are to improve
transparency, to create a greater understanding of the policies that countries are 
adopting, and to assess the impact of those policies. It is in this spirit that the Australia
Council suggests that a full discussion of the treatment of cultural industries at the 
next round of the WTO would be beneficial and in the nation’s best interests. A 
continuation of the status quo (where no commitments are made on audiovisual 
services in the General Agreement on Trade in Services) is not sufficient to address 
cultural uniqueness and, as a result, the framework for negotiations affecting cultural 
issues is uncertain and open to challenge.

The significance of cultural issues has increased as the globalisation of the world
economy gathered pace through the 1990s, and as experience with trade agreements
encompassing cultural issues has broadened and developed. In fact, the failure of such 
agreements to deal adequately with broader issues such as cultural diversity and 
expression has been one reason the world trading system after the Uruguay Round has 
struggled to achieve popular legitimacy in either industrialised or industrialising
countries.

The Australia Council believes that the appropriate treatment of cultural issues in 
multilateral trade agreements is of major practical and symbolic significance. It is 
critical not only to the future health of cultural diversity and creative expression in
Australia, but also to public perceptions of the responsiveness of trade and economic 
policy to the needs and interests of people throughout Australia. 

While this Background Report considers some of the principal concerns of the 
Australia Council with regard to international trade agreements and the role of the 
WTO, it is neither exhaustive nor comprehensive. Given the early stage of the 
negotiating process it is not possible to address specific matters that may arise during
the next round. However, Council does recommend a set of core principles and 
strategies open to Australia to ensure that it maintains the right and discretion to 
pursue its own distinct cultural objectives and programs.

This Background Report covers: 
�� the recent experience in world trade negotiations relating to arts and culture;
�� the social and economic benefits of Australian arts and culture, and some 

current cultural policy tools; 
�� the future of regulatory issues regarding trade in culture; and
�� the Australia Council’s core principles and recommendations. 
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2. Background - Cultural Trade

This section provides an overview of recent experience in world trade negotiations
relating to arts and culture, particularly within the framework of the World Trade
Organisation.

Trade liberalisation and free trade are central tenets of the current international trading
system and the Australian Government’s approach to trade. The rationale is that a 
more open, outward-looking economy can provide a higher standard of living than a 
highly protected, inward-looking economy. More efficient use of resources, increased 
competition, new markets and new technologies increase overall welfare in the long
term.2

The Australian Government’s current position on trade negotiations is outlined in the
Department of Foreign Affairs and Trade Submission to the 2000 Joint Standing
Committee on Treaties. An extract from the DFAT Submission which relates to 
cultural issues is set out in Appendix 1.

The Australia Council recognises that Australia’s economic prosperity depends on an 
open, transparent and predictable trading system. A nation rich in resources, skills and
knowledge, a large part of Australia’s income comes from exporting goods and 
services in which we have comparative advantage. International trade agreements aim
to provide a basis for expansion of trade opportunities and the creation of wealth. This 
must occur in a way that is consistent with our social, environmental and cultural
priorities.

2.1 Free Trade/Trade Liberalisation 

Free trade is based on the philosophy that the market is the best device to ensure that 
consumers can access good products at the best price, and to increase global wealth. 
The goal of reducing tariff barriers and national protection mechanisms is to allow the
market to operate with fewer constraints. However, this approach to free trade does 
not necessarily take account of the fact that not all trading partners are equal, and 
neither are all products or services. 

There are three categories of obstacles to international trade (sometimes called
‘market access barriers’):

1. Tariff barriers (e.g. fiscal measures such as the imposition of customs duties). 
2. Non-tariff measures (e.g. legal and regulatory barriers such as screen quotas). 
3. Investment barriers (e.g. restriction of limitation of foreign capital or equity

participation, control of the nationality of company directors, or restriction on 
the repatriation of capital).

The expansion of international trade over the past 50 years since World War II has 
been accompanied by trade agreements establishing the conditions for eliminating
tariff and non-tariff barriers to the circulation of goods, services and investments. 
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2.2 World Trade Organisation 

The World Trade Organisation (WTO) is a permanent intergovernmental body that 
deals with the global rules of trade between nations through multilateral agreements.
WTO agreements are the legal ground rules for trade and cover goods, services and 
intellectual property. The WTO and its agreements are mandatory and permanent. The 
WTO has over 140 member countries accounting for more than 90 per cent of world 
trade.

The WTO came into being in 1995 (after the 1986–94 Uruguay Round of trade 
negotiations) and is the successor to the General Agreement on Tariffs and Trade 
(GATT), which was established after World War II. The updated GATT has become 
the WTO’s umbrella agreement for trade in goods.

The Uruguay Round of trade negotiations also created the General Agreement on 
Trade in Services (GATS), the first ever set of multilateral, legally enforceable rules
covering international trade in services; and brought intellectual property rights
(copyrights, trademarks, patents) into the GATT/WTO system for the first time.
The WTO international trading system is based on five principles or main orientations 
that underlie all the agreements:

1. Trade without discrimination between trading partners (‘most-favoured 
nation’ treatment3) or between national and foreign goods, services or 
nationals (‘national’ treatment4);

2. Freer trade, with barriers progressively coming down through negotiation
3. Predictable policies ensured by the binding nature of the commitments made

by the member states
4. Promotion of open and fair competition by discouraging ‘unfair’ practices

such as export subsidies and dumping products at below cost to gain market 
share;

5. Special provisions for developing countries, giving them more time to adjust 
to changes, greater flexibility and special privileges.

The dispute settlement system of the WTO is in many ways the key to the workability
of the multilateral trading system. With clearly structured, binding dispute settlement
mechanisms5 to enforce trade rules, the WTO dispute settlement system is more
powerful, automatic and credible than its GATT predecessor. WTO members have an 
obligation to bring their disputes to the WTO and use the multilateral system of
settling disputes instead of taking action unilaterally.

2.3 Trade Agreements

Trade agreements may be created between two countries or groups of countries. The 
Australian Government, like most governments around the world, pursues a combined 
multilateral, regional and bilateral approach to trade policy.

Multilateral agreements are the basis of the WTO trading system and are negotiated
and signed by a large majority of the world’s trading nations, and ratified in their
parliaments. Multilateral agreements use a ‘positive listing’ approach whereby
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commitments are made regarding everything that will be traded (i.e. each item to be 
traded is listed so countries wanting to protect cultural industries would not list them). 

In contrast, bilateral trade agreements (between two countries) use a ‘negative listing’
approach where all activities are assumed to be covered and only those items to be
excluded from trade are listed. There is usually pressure to keep this list as short as
possible. In bilateral agreements, cultural items would need to be listed in order to be 
protected.

Regional trade agreements allow countries to pursue trade liberalistion at a faster pace 
than is possible through the multilateral system and around half of all global trade 
takes place through regional agreements. Under a regional or bilateral trade
agreement, the reductions in trade barriers only apply to the countries that form the 
arrangement.

2.4 Culture and WTO Trade Rules

Cultural markets are increasingly ‘going global’; trade in cultural goods multiplied 
five times between 1980 and 1998.6

In the international trading system, components of arts and cultural activity and 
products may fall under the scope of rules contained in one or possibly all of the 
following agreements:

�� the General Agreement on Tariffs and Trade (GATT);
�� the General Agreement on Trade in Services (GATS); and 
�� the Trade-Related Aspects of Intellectual Property Rights (TRIPS).

In recent years, there have been a number of disputes regarding the application of 
trade rules and the interpretation of the law applying to trade in arts and culture.

2.4.1 General Agreement on Tariffs and Trade

The General Agreement on Tariffs and Trade (GATT) which applies to trade in goods
includes some special arrangements for aspects of culture:

GATT Article IV allows for contracting parties to impose screen quotas on the import 
of cinematographic works (film and video broadcasting industry).

GATT Article XX includes a general exemption that allows contracting parties to 
violate the spirit of the letter of the GATT for the protection of national treasures.
This definition has been narrowly interpreted to mean works of artistic, architectural,
historic or natural heritage value. It does not include artists, the arts in general or
cultural policies that fall beyond this narrow scope.

Any other cultural outputs that are considered ‘goods’ appear to be subject to the 
GATT rules.
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2.4.2 General Agreement on Trade in Services

Most aspects of arts and cultural trade are considered to fall under the ambit of the 
General Agreement on Trade in Services (GATS).

Like the agreement on goods, the GATS operates on three levels: the main text
containing general principles and obligations; annexes dealing with rules for specific
sectors; and individual countries’ specific commitments to provide access to their 
markets. However, unlike trade in goods, the GATS has a fourth element: lists 
showing where countries are temporarily not applying the ‘most-favoured-nation’ 
(MFN) principle of non-discrimination.7

If WTO members wish to protect their audiovisual industries, they can do so simply
by not covering that sector in their GATS commitments. Australia, and many other
member countries, took this approach during the Uruguay Round of trade 
negotiations, with the result that audiovisual services have been excluded from our 
GATS commitments.

The basic obligations under the GATS as they apply to service sectors (and aspects of 
the arts and culture), are summarised in Appendix 2. 

2.4.3 Categorisation of Cultural Outputs in GATT/GATS
The treatment of arts and culture in international trade law is not a settled issue.
Definitions and semantics in the field of creativity and culture cause confusion—such 
as distinctions between public and private goods, between what is essentially non-
traded and that which is traded.

Another area of confusion is the categorisation between ‘cultural goods’ and ‘cultural 
services’. For example, it can be argued that a cinematic work is classed as a good
(the early provision within the 1947 GATT refers to screen quotas), while television 
programs and broadcasting are typically classed as services (‘Motion Picture
Projection Services’ is included within ‘Audiovisual Services’ in the GATS). 

This matter is not universally agreed and may be challenged. The categorisation is 
important because currently the international disciplines governing trade in goods are 
more extensive than those covering trade in services.

The differences between the rules for trade in goods and services are as follows: 

The General Agreement on Tariffs and Trade (GATT):
�� Typically prohibits quotas and other forms of quantitative restrictions (except

for screen quotas as above);
�� Automatically provides national treatment on imported goods; and
�� Allows tariffs on imported goods; the levels of tariffs are negotiated and then 

set.

The General Agreement on Trade in Services (GATS):
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�� Provides national treatment and market access on a negotiated basis sector by
sector;

�� Allows members that have made national treatment or market access
commitments to reserve the right to continue applying some level of
restrictions;

�� Includes a non-binding moratorium encouraging members not to apply tariffs 
to e-commerce delivered services; and

�� Allows negotiations on domestic regulatory issues not covered by GATT 
disciplines.

The following statement from the Motion Picture Association of America (MPAA)
illustrates the challenge in classifying cultural outputs: 

‘Even before the e-commerce era, MPAA had one foot in the world of goods
and one foot in the world of services. When we export a canister of film, we
are exporting a physical product, or a good, that is subject to the rules of the 
General Agreement on Tariffs and Trade (the GATT). However, when a 
motion picture company produces a new film, or a broadcaster broadcasts that
film, these are services transactions subject to the rules of the General
Agreement on Trade in Services (the GATS).

Likewise, in the e-commerce world, some transactions involving the digital
delivery of motion picture images are so similar to trade in goods that they
clearly should benefit from the rules of GATT. Other forms of digital delivery
may be more akin to a services transaction and may fall under the rules of the 
GATS.’8

Whether digital content is classified as a good or a service under the rules of the WTO
has important consequences in terms of the level of openness of trade in digital
content. The Australia Council questions whether digital content would benefit from 
the rules of GATT or if this classification would serve the interests of bodies like the 
MPAA.

The MPAA has also stated that it hopes to improve on the number of commitments in 
audiovisual services and computer software in the current round of WTO services 
negotiations.9 Council has recommended that at the very least, Australian negotiators
do not make any commitments under these sectors, and preserve exemptions from 
Most-Favoured-Nation status. 

Illustration of the classification debate with Canada/US split-run magazines dispute 

Canada has incorporated cultural exemptions in many of its bilateral and regional
agreements. Most significant is Article 2001 in the Canada United States Free Trade 
Agreement (CUSFTA) with the United States, and the (later) North American Free 
Trade Agreement (NAFTA)10, which provides an exemption for the cultural 
industries. The intent was to allow Canada to continue to develop policies and 
programs to foster and promote its cultural development through the vehicles of book 
and magazine publishing, sound recording, film and broadcasting, without falling
subject to the broad trade disciplines contained within the CUSFTA and NAFTA.
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However, a corollary of the Canadian exemption was the so-called ‘notwithstanding
clause’ which allows the USA to impose penalties on Canada for the implementation
of such policies which have a harmful commercial effect on American interests.

The most serious test of the compromise between Canada and the US on the cultural 
exemption occurred in a dispute over ‘split-run’ magazines11 and the related tax
incentives for Canadian advertisers who buy space in Canadian publications. 

In 1993, the US-owned Sports Illustrated began transmitting its publication 
electronically into Canada. The Canadian Government responded in 1995 by creating
an 80 per cent excise tax on the value of advertising revenue generated by ‘split-run’ 
magazines. The United States, on behalf of commercial magazine interests, began
dispute settlement proceedings in 1996 under the WTO, challenging the excise tax, a 
tariff in place since 196512, Canada Post's commercial postal rates and the postal
subsidy. The WTO panel decided that all four measures were inconsistent with the 
GATT, and Canada repealed the excise tax, removed the tariff code and changed its 
postal program.

The WTO panel decision on this dispute brought the cultural goods versus services 
debate to the fore. The production and distribution of periodicals was considered by
the dispute panel to be both a good (the hard copy of the magazine) and a service (the 
editorial and advertising content that can be transmitted in non-tangible forms). Both
the obligations of the GATT and the GATS were seen to apply. The absence of any
provision within the GATT to permit decisions based on cultural grounds to be 
implemented by governments gave the WTO panel reviewing the situation virtually
no choice but to rule in favour of the United States. 

The report Canada and the Future of the WTO highlights the extent of this issue: 

‘In the case of culture, if a measure affects the transborder movement of the
hard copy of a book, newspaper, periodical, film, tape, or CD, goods are 
involved, even if the content of each is considered a service. The same content 
could be sent by wire or wireless transmission and it would be considered an 
intangible service, at least until it was stored on some physical object. A tariff
placed on magazines and a tax placed on the editorial content of magazines
have similar effects even though the former is directed at a good and the latter 
at a service. Many of Canada's cultural policy measures such as subsidies, tax
incentives, quotas, restrictions on private ownership, and the operation of 
public enterprises like the CBC, affect both goods and services in 
circumstances where both are combined.

…The question to be resolved is how distinctions are to be made between 
goods and services when the two are combined and where different trade rules 
apply. This problem affects items as diverse as advertising, bananas, music, 
and steel. Financial, storage, and transportation services are combined with the
sale of most tangible items.’13

Cultural Trade Background Report 7



Australia Council

2.4.4 Trade-Related Aspects of Intellectual Property Rights

Ideas and knowledge are an increasingly important part of global trade. Films, books, 
music recordings, computer software and online services are traded because of the
information and creativity they contain, not usually because of the materials (film, 
tape, plastic) used to make them. The rights of creators to prevent others from using
their designs, creations or inventions are known as ‘intellectual property rights’ and 
may take the form of copyright, patents or trademarks, for example.

The WTO’s 1995 Agreement on Trade-Related Aspects of Intellectual Property
Rights (TRIPS) is an attempt to bring about consistency in the way these rights are 
protected around the world, and to bring them under common international rules.

The TRIPS agreement covers five broad topics: 
�� How principles of the trading system and other international intellectual

property agreements should be applied (e.g. national treatment and MFN)
�� How to give adequate protection to intellectual property (IP) rights
�� How countries should enforce those rights in their own territories 
�� How to settle disputes on intellectual property between members of the WTO 
�� Transitional arrangements for the introduction of the new system

The TRIPS Agreement complemented and enhanced various international treaties and
conventions that the World Intellectual Property Organisation (and its predecessor) 
have serviced, in some cases, for more than 100 years.14

World Intellectual Property Organisation (WIPO)

As a specialised agency of the United Nations whose mandate is to promote the 
protection of intellectual property worldwide, WIPO administers some 21 treaties in 
the field of intellectual property. WIPO has 177 nations as member states. WIPO
expanded its role in 1996 by entering into the cooperation agreement concerning the 
implementation of the TRIPS Agreement with the World Trade Organisation.

Australia recently amended its copyright laws to implement changes to the WIPO
international frameworks for intellectual property protection. These changes were 
made to ensure the legitimate commercial interests of right holders could be protected
for new distribution technologies as effectively as with established technologies. The 
change was similar to that effected when broadcasting first developed as a new way of
communicating to the public certain kinds of copyright works, particularly music, for 
which payment might reasonably be demanded. 

With rapid developments in technology, and the realisation that intellectual property
is a resource of great potential in wealth creation, intellectual property continues to be 
an issue of widespread concern, and is a matter that is at the core of any Australian
cultural content development and export.
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Issues concerning Intellectual Property Rights for Australian Arts and Culture 

Australia has not been the subject of any TRIPS disputes to date, either as a 
respondent or a complainant. Australia has participated in TRIPS disputes as a ‘third 
party’ to protect trade interests at stake. ‘Third party’ participation in a dispute 
between two other WTO Members gives the third party the right to take part in 
consultations, to make written submission in the dispute and to be heard by the Panel.

In the area of cultural trade, Australia to date has only participated as a third party in 
United States – Section 110 (5) of the US Copyright Act, in support of the rights of 
Australian songwriters and composers. In this case, a change to US copyright law had 
removed the right of songwriters and composers to receive payment when broadcast
music was used commercially in an estimated 70 per cent of US bars and restaurants
and 45 per cent of retail stores.15 A WTO panel found this to be inconsistent with the 
WTO intellectual property right protection rules (Article 13 of TRIPS).

Intellectual property laws must provide for due recognition and reward to Australian 
artists and creative people, including those working within Indigenous traditions. 
Indigenous arts and culture are the ultimate reference point for moral rights, and 
authenticity protections. Indeed, Indigenous arts and culture is of wider importance, 
because unlike traditional copyright law, moral rights in an Indigenous context takes 
us into the territory of collective versus individual rights (i.e., the rights of a 
community versus rights of the individual artist and creator).16 It has been suggested
that there needs to be a ‘sui generis’, or independent system of IP rights for 
Indigenous cultures, to account for their communal sense of property rights. In what is 
likely to be a long-term process, the WTO Council for TRIPS intends to review and 
discuss the protection of traditional knowledge and folklore with WIPO.

Another intellectual property rights issue that impacts on Australian artists is parallel
importation. Parallel importation occurs when books, compact discs or other IP-
protected products are purchased legitimately overseas and are imported without the 
consent of the Australian IP owner. The United States and the European Union have 
taken a strong stand bilaterally against parallel imports of copyright products, and 
may wish to see this right definitively recognised in TRIPS.17 However, Australia has 
permitted parallel imports of compact discs, software, books, periodical publications 
and sheet music, and the removal of copyright control over parallel importation of
packaging and labelling. The Hon Peter McGauran, former Minister for the Arts and
the Centenary of Federation, in 2001 stated that the Federal Government has ruled out 
parallel importation of film products into Australia to ensure the long-term viability of 
Australia’s cinemas.18

There have been suggestions that the Internet and recent technological developments 
will make the parallel importation debate irrelevant. The rise in Internet use,
particularly for e-commerce and information and knowledge exchange, poses many
opportunities as well as complex challenges for managing intellectual property.
Digital technology has meant increased penetration of online services and decreased 
costs and complexity of copying artistic audiovisual work but also decreased cost of 
fast distribution to a potentially global market. Internet piracy is a significant
impediment to the delivery of digital content as the copyright owners are deprived of 
their income. While piracy of copyright materials is not a new problem, the scope and 
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speed at which content (i.e. cultural products) can be illegally distributed and 
downloaded over the Internet to global markets is remarkable.

File-exchange systems, such as those used by Napster to facilitate the free exchange
of digital MP3 format recordings of songs, have recently shown the extent to which
new technologies of production and distribution can provide alternative means of 
gaining access to valuable copyright works, seriously challenging rights holders'
commercial interests. Napster's service was successfully challenged in the US courts,
under copyright laws also adapted to implement the new international copyright
framework. While there are continuing threats to the effectiveness of even the adapted
copyright framework from similar services exchanging music and audiovisual titles,
the Napster experience demonstrates the importance of strong, enforceable intellectual
property laws to trade in cultural goods and services. 

2.5. Bilateral Trade Agreements

The international trading system is built on several levels: bilateral, regional, and
multilateral agreements. While the WTO states that trade relations need not be dealt
with only at the multilateral level, they believe that it is equally wrong to see bilateral
or regional approaches as an alternative to the multilateral system. The WTO believes
that there should be a natural complementarity between the three layers under the 
primacy of the rule-based multilateral system. As such, bilateral trade agreements are
generally consistent with the rules of the WTO. 

2.5.1 Australia New Zealand Bilateral Trade Agreement

The Australia New Zealand Closer Economic Relations Trade Agreement (known as 
ANCERTA or the CER agreement) is the main instrument governing economic
relations between the two countries. The CER came into force in 1983, and its central 
provision is the creation of a WTO-consistent Free Trade Area consisting of Australia
and New Zealand.

Since its inception, the CER Agreement has undergone three general reviews and, in 
addition, several aspects have been amended or refined. The CER is one of the most 
comprehensive bilateral Free Trade Agreements in existence, and the first to include
trade in services.19

The CER, and the related Trade in Services Protocol, binds the two signatories to treat 
each other’s services no less favourably than their own. A dispute arose regarding this 
trade rule and the treatment of New Zealand television programs.

On 28 April 1998, the High Court of Australia handed down its decision on Project 
Blue Sky versus the Australian Broadcasting Authority (ABA). Project Blue Sky, a 
group of New Zealand interests in television argued that New Zealand programs
should be treated as favourably as Australian programs for the purposes of Australian 
local content quotas on commercial television. The High Court determined that the 
Australian content standard contained in Section 9 of the Broadcasting Services Act
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was unlawful because it was not consistent with Australia’s obligations under the 
CER trade agreement with New Zealand.

The experience with the Trade in Services Protocol to CER, and the High Court’s
decision has highlighted the pitfalls of ‘negative list’ trade agreements that mandate
liberalisation in all areas other than those specifically exempted. The consequences 
are potentially far-reaching as Australia pursues closer economic relations with other 
countries in the region.

2.5.2 Possible Australian Agreements with Other Countries 

Australian Government policy is to consider Free Trade Agreement (FTA) proposals 
with other countries that offer Australia significant market access gains not available 
in a similar timeframe elsewhere (i.e. in multilateral negotiations in WTO rounds). 
Australia believes it is important that such bilateral FTAs contribute to the multilateral
system, and as such, agreements should meet the criteria in the WTO agreements.20

The Government is currently pursuing a number of regional trade initiatives21:
�� Negotiations with Singapore on a bilateral FTA
�� ASEAN22 & CER Ministers agreed in October 2000 to work toward a Closer 

Economic Partnership (CEP)
�� Studies on how to strengthen economic relations with Japan and Korea
�� Supporting a range of APEC23 work on the issue of FTAs
�� Studies examining a possible United States FTA
�� Joint study with Thailand on a bilateral FTA

Details of progress with the Singapore and Thailand FTAs and the proposed US FTA
follow.

Australia/Singapore Free Trade Agreement

Singapore and Australia began negotiations on a bilateral free trade agreement in 
November 2000. Described as a commitment to a genuinely liberalising agreement, it 
will build on a strong and expanding economic partnership between the two countries. 
According to DFAT, the agreement will be comprehensive in scope and coverage. It
will remove barriers to trade in goods and services and provide a stronger and more 
secure framework for doing business, including through e-commerce. The first round 
of negotiations on the FTA took place in Singapore from 21–23 February 2001.

Australia/Thailand Free Trade Agreement

Australia and Thailand are currently negotiating a comprehensive Closer Economic
Relations Free Trade Agreement with the aim of eliminating tariffs and other barriers
to trade and investment. Minister Vaile announced on 21 November 2002 that both 
countries have agreed to step up the pace of negotiations and have set a target date of 
June 2004 for the completion of negotiations.
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Proposed Australia/United States Free Trade Agreement

The Australian Government has taken regular opportunities to discuss prospects for a 
free trade agreement with senior members of the United States Administration. In
early September 2001when Prime Minister Howard visited the US, the new US 
Administration had yet to establish its trade priorities. A commitment was reached
whereby the US and Australian Trade Ministers agreed to report back to their leaders
by the end of that year as to how to carry the initiative forward.

President Bush now has Trade Promotion Authority and is proceeding to negotiate a 
series of FTAs. As announced on 14 November 2002, the Australia/United States 
FTA  is proceeding (for further information see the Department of Foreign Affairs
and Trade website <http://www.dfat.gov.au/trade/negotiations/us.html>).

2.6 Disputes

Under the WTO’s Dispute Settlement Understanding, countries bring disputes to the 
WTO if they believe their rights under the agreements are being infringed. Judgments
by specially appointed independent experts are based on interpretations of the 
agreements and individual countries’ commitments. The system encourages countries 
to settle their differences through consultation. 

The development of global business regulation is still in its infancy. This vacuum is 
creating pressures for the WTO to address issues for which it was not designed and in 
which it has no particular competencies. The WTO’s primary focus is on trade 
liberalisation. It is not an enforcement agency for environment, labour, cultural or 
other non-trade policies.

The resolution of the Canada/US dispute on periodicals through the WTO dispute- 
settlement process shows the difficulty of raising cultural issues within the context of
WTO agreements and processes as currently constituted, even for the purpose of
striking an appropriate balance between cultural and economic considerations. 

The WTO cannot and should not be called upon to address all dimensions of all those 
issues with a trade component. Clearly parallel forums are needed. For example, there 
is a struggle for effective global institutions in the areas of environment, ethics
(biotechnology), disarmament, and international justice. As is the case in these areas, 
an appropriate range of skills and powers is necessary to deal with matters of cultural 
sensitivity in trade negotiations (that is, to evaluate the cultural content of goods and 
services or to understand the cultural rationale behind particular policies, regulations
and laws).

2.7 Current Trading Position on Culture 

Global trade in culture and content/intellectual property is fundamentally imbalanced. 
The United States dominates global trade in content industries and software. Along
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with many other countries, Australia is a net importer of content and cultural goods
and services. 

During the final negotiations of the Uruguay Round (1994), when the GATS was 
created, many countries expressed concern that enforcement of the GATT 
principles—in particular MFN and national treatment rules—on goods and services as 
well as on copyright-protected products would undermine their cultural uniqueness in 
favour of their commercial aspects. Negotiators felt that mechanisms were needed to 
maintain and develop a viable quantity of domestic production to reflect local cultural 
forms of expression and avoid the standardisation of tastes and behaviour. 

The European Union fought for a general exemption for the audiovisual and 
broadcasting sectors.24 However, it was apparent that a general exemption based on 
cultural considerations would not be accepted by the USA. The USA was supported 
by Japan and India. As a result, there is no general exemption for the audiovisual 
sector beyond the broad interpretation of Article IV of the GATT. 

The European Union and the Australian Government, along with about 30 other 
member states, took out exemptions to the MFN rule in order to reserve the right to 
retain and develop support mechanisms for national cultural purposes (for example:
broadcasting quotas, subsidies, and co-production agreements for the domestic 
audiovisual sector). Since then this tacit understanding has been known as the 
‘cultural exception’—it does not have any legal status, nor does it exist in any
agreement or treaty.

The WTO’s Third Ministerial Conference in Seattle in November 1999 failed to agree
on a work program for the next round of multilateral trade negotiations. Although a 
full new services round started, as required in the GATS in 2000, little progress
appears to have been made on issues around trade in audiovisual services or culture. 
Only Canada, the United States, Switzerland and Brazil have put forward negotiating
proposals or communiqués to the WTO on trade in audiovisual services or culture.

An Australian Intervention on the Negotiating Proposal on Audiovisual Services was 
tabled at the WTO Trade in Services Council meeting in July 2001 (refer to Appendix
3). This intervention sets out the policy framework that underpins the Australian 
government’s current stance on culture and the audiovisual sector, and provides some 
comments and questions on the negotiating proposals from the United States, 
Switzerland, and the Brazilian government’s position.

Key issues for Australia in future trade negotiations include:

�� How should Australia promote its own creative voices and ‘local content’, 
given that the United States dominates global trade in content and culture?

�� What are valid national interests in global trade affecting the arts and cultural
institutions?

�� How do we avoid generic trade rules having disadvantageous or unintended 
impacts on Australian Government support measures for Australian arts, 
cultural institutions and the production of ‘local content’?
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3. Cultural Sector

‘Culture will surely become the driver of the economy in the 21st century.
Cultural diversity constitutes a global asset that the international community
must capitalise on, not only for economic but also for ethical reasons, as a 
matter of fairness and justice. There is nothing dearer to the human being than 
culture. Nothing requires more urgent attention than making culture the central
axis of global as well as sustainable development.’25

This section of the report describes the social and economic benefits of the cultural
sector, and considers various cultural policy tools used in Australia. Of the countries 
that have put forward formal negotiating proposals or communiqués to the WTO on 
trade in audiovisual services or culture (Canada, the United States, Switzerland and 
Brazil), it is the Canadians who have written most extensively on the topic. An 
overview of the Canadian approach to cultural trade policy is provided below to allow
comparison with the Australian Situation. Regulatory issues regarding trade in culture 
raised by the other countries are described in Section 4 of this Report. 

3.1 Social and Economic Benefits of the Cultural Sector 

Culture may be defined as including cultural heritage, printed matter and literature,
music, the performing and visual arts, cinema and photography, radio and television, 
and socio-cultural activities.26

The Australian arts and cultural sector is dynamic and diverse, with a mix of many
outstanding organisations and individual artists working across a range of artforms
(theatre, dance, music, film, visual arts, craft, design, Indigenous arts, literature, 
digital media, etc). For a culture to thrive, it needs a supportive distribution system
and investment infrastructure, as well as a stimulating environment for its creators and
artists.

Australia’s cultural landscape is rich and diverse. Contemporary Australian art is 
recognised for its originality and our artists are in demand across the world. The arts
have helped put Australia on the overseas tourist and trade map, creating international
goodwill and a positive image of a vibrant nation.

The Commonwealth Government has demonstrated its commitment to Australian art
and culture through its continued support of the industry via a range of measures, 
including public subsidy.

The Australia Council is the Federal Government’s arts funding and advisory body.
Its vision is to enrich the life of the nation by supporting and promoting the arts. A 
broad overview of the functions and activities of the Australia Council is provided in 
Appendix 4. In recent years the Australia Council has worked with government to 
develop qualitative and quantitative analyses of the importance of the arts in the lives
of all Australians.
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3.1.1 Public Support for the Arts

The Australian government invests in promoting culture, just as it invests in other
activities that benefit its citizens, such as supporting public health, protecting the 
environment and maintaining a defence force. In this way, the government
acknowledges that cultural products are not simply commodities that can be packaged
and sold. Cultural goods and services are different from the goods and services of 
other industries, and should be treated differently in trade negotiations.
The highly respected British film producer Sir David Puttnam clearly identified why
culture is different when he said: 

‘Stories and images are among the principal means by which human society
has always transmitted its values and beliefs, from generation to generation
and community to community. Movies, along with all other activities driven
by stories and the images and characters that flow from them, are now at the 
very heart of the way we run our economies and live our lives. If we fail to use 
them responsibly and creatively, if we treat them simply as so many consumer 
industries rather than as complex cultural phenomena, then we are likely to 
damage irreversibly the health and vitality of our own society.’27

There are very strong and longstanding public policy reasons for government support 
of the arts; these include information failures, access issues, externalities and public 
benefits (Appendix 5 expands on this topic). Assistance measures at both federal and 
state/provincial levels of government are common even in countries that promote 
trade liberalisation in the audiovisual sector. For example, US state film commissions
have been established to encourage local production.

Many commentators have reflected on the diversity of benefits that arts and cultural
activities deliver to society, for example:

‘Like language, the arts are one of the principal means by which a society
binds itself together and transmits its beliefs and standards from one
generation to another. The arts perform this function when they embody,
reinforce, and celebrate the values of their society, when they confirm and 
exemplify the lessons simultaneously taught by the family, by the formal
structures of education, and by the mass media in all their variety. In this 
function, the arts play a critically important role. Not only do they provide a 
kind of social “glue”, but they also furnish a means by which society can 
identify and distinguish itself from others.’28

It is widely acknowledged that the arts play a vital role in education and in cultural 
development. Participation in arts and cultural activities is strongly related to other
forms of civic engagement and ‘social capital’. It is clearly in Australia’s interest to 
maintain the existing measures in support of the domestic arts and cultural industries.
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3.1.2 Australian Identity 

In Australian paintings, craft, books, magazines, music, films, television and radio 
programs, we express ideas and perspectives, we are able to see and understand 
ourselves, and we share stories and images that are uniquely Australian. We develop a 
sense of pride in who we are as a nation and a more cohesive, understanding society.
Our arts and cultural products help shape our sense of identity.

There is evidence of a community viewpoint that there should be no reduction of 
Australian voices and ‘identity’ in the media generally. Recent research into public 
attitudes to the arts in Australia, commissioned by the Australia Council, has revealed 
unanimity of view across a wide range of age-groups, gender, and social 
demographic, in relation to this point. One of the principal findings of the report 
Australians and the Arts is that 89 per cent of Australians feel proud when they see 
the creative talent of Australians being recognised locally and internationally.29

Australian Identity in Film and Television

‘No one seeing Looking for Alibrandi could possibly mistake it for an 
American movie. No one seeing Chocolat really thought it was French. Our 
films, our theatre, our books, our art and our music speak volumes about who 
and what we are as a nation, and surely that is worth nurturing and 
protecting.’30

In trade policy, domestic content regulation for television is intended to correct for the
natural bias of commercial stations to supply low-cost, mass-appeal programs and for 
the failure of freely operating markets to take account of external benefits such as the 
enhancement of a national culture that may be generated by domestic programming.31

The period since the Uruguay round of trade negotiations has seen the 
internationalisation of the operations of the world’s major media companies and
increasingly complex financial arrangements in the film production industry. Some of 
the characteristics of the Australian film and television industry are outlined in 
Appendix 6. 
Some other countries have markets many times larger than Australia’s. In the United 
States there are more opportunities for companies to recover production costs in their 
primary market and they are able to sell much less expensive products. For example,
it can cost about $250,000 to produce an hour of prime-time television drama in 
Australia, and only $25,000 or one-tenth of that amount to purchase an hour of a high
budget ($1 million) American drama.32

The existing predominance of imported material on Australian screens is worth noting
—in 1997 two-thirds of the films shown on Australian cinema screens originated in 
the United States. Only 10 per cent of films shown on Australian cinema screens were
of Australian origin and these films accounted for only 5 per cent of the total 
Australian box office.33 Government support mechanisms do not keep foreign arts and 
cultural material out of Australia—they do ensure that there is an Australian presence 
or identity in our domestic market.
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It is important for the Government to preserve and foster the local production industry
not only because the cultural industry produces the content which is rich in Australian 
identity and culture, but also for economic and employment reasons. Culture and 
development can no longer be viewed as independent of each other.

3.1.3 Cultural Industries in the Australian Economy

The arts contribute substantially to our intellectual and cultural life, to our leisure
time, and to our economy through employment, tourism, taxes and export dollars. The 
arts are fundamental to the daily life and prosperity of our nation.

Our cultural industries make a considerable contribution to Australia’s economy and 
to our economic growth. The arts and cultural industries contribute around 2.5 per 
cent of Australia’s domestic production of goods and services, valued at some $20 
billion annually.34 The arts and cultural industries are similar in size to the road 
transport industry or the house building industry.

Just over 250,000 Australians are employed in the cultural sector, which represents 
3.3 per cent of the total Australian workforce. Altogether 157,000 people work in a 
cultural occupation as their main job and a further 98,000 work in cultural industries 
in a non-cultural occupation. 

In March 1997, an Australian Bureau of Statistics (ABS) survey collected information 
about the involvement of persons aged 15 and over in selected culture and leisure 
activities during the previous 12 months. The survey showed that 2.2 million people 
(15.1 per cent of the Australian population aged 15 and over) were involved in culture 
and leisure activities (excluding involvement solely for the respondent’s own use). Of 
these persons, 40.2 per cent received some payment.35 Most of these involvements 
were of a short-term and part-time nature, being 13 weeks or less duration and less
than 10 hours a week. Much arts work is irregular and casualisation is a feature of the 
industrial environment. 

The arts and cultural sector has a strong reliance on the work of many volunteers and 
these statistics are not included in formal measurements of the number of arts 
organisations in Australia. The total number of organisations engaged in arts and 
cultural activities is estimated to be several tens of thousands (at least 30,000). 

The cultural sector of the economy is growing strongly and some parts are expanding
very rapidly. In the film and video production industry, growth of 58 per cent in the 
number of businesses (to 1,975) was recorded in a three-year period to end June 2000. 

Overall, the cultural sector is one of the fastest-growing sectors of the economy as 
demonstrated by employment growth: in a recent five-year period, the increase was 
20 per cent, whereas the increase in total employment in the same period was 7.4 per 
cent.

Demand for our arts and entertainment even exceeds our demand for football and 
cricket. More than 80 per cent of Australians attend a cultural activity each compared
to 45 per cent who go to a sporting event.
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Each year more than 7 million Australians enjoy cultural performances and 3 million 
crowd through our galleries. We are avid readers of Australian books. Our enthusiasm 
for learning a creative skill is shown by the 45 per cent rise in enrolments in arts
courses from 1990 to 1995; and millions of Australians practise an artform for sheer 
pleasure.

However, this demand means that Australia imports many more cultural products and 
services than it exports. In 1998-99, Australia’s deficit in international trade in 
cultural goods and services was more than $4,000 million. Australia exported cultural 
goods and services with a value of $1,236 million and imported cultural goods and 
services worth $5,300 million.

The trade balance deficit occurred in both cultural services and cultural goods. The 
trade balance deficit was larger both in absolute and relative terms for cultural goods:
Australia imported almost five times the value of the cultural goods it exported in 
1998-99 ($4,430 million compared with $960 million). 

Australia’s cinema screens and television screens are dominated by products from 
overseas: about two-thirds of the films shown on Australian cinema screens in 1997 
originated from the USA; another 7 per cent came from the UK, 5 per cent from
France and 3 per cent were from Asia. Only 10 per cent of films screened in Australia
that year were from Australia.

Only about 5 per cent of the annual 70,000 performances by Australia’s music and 
theatre production industry occur overseas.

For more comprehensive statistics on the arts and cultural industries in the Australian 
economy refer to Appendix 7. 

3.2 Cultural Policy Tools 

The opportunity for cultural practitioners to develop their craft in a supportive, 
stimulating environment provides them with the skills and confidence to eventually
grow to become major Australian cultural exports. Peter Carey, Cate Blanchett and
Baz Luhrmann, for example, would not have such successful careers if they had not 
received the support of the Australian cultural industry.

Australia’s current arts and cultural policies aim to encourage the creation, production 
and distribution of Australian cultural outputs and can be grouped into the following
‘tools’:

�� Funding programs and financial incentives;
�� Local content requirements and other regulatory support mechanisms;
�� Tax measures;
�� Foreign investment and ownership regulation;
�� Measures to protect intellectual property.
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A further explanation of Australia’s arts and cultural objectives and policies is 
provided in Appendix 8.

The Australia Council welcomes the Australian Government’s recent confirmation 
that it will ensure that Australia’s cultural objectives are taken into account in future 
international trade agreements.

3.2.1 Audiovisual Industry Policy Tools 

In the Australian audiovisual industry, the Commonwealth government has 
established a number of measures of support, including:

�� Direct subsidy through the Australian Film Commission (AFC), the Film
Finance Corporation (FFC), Film Australia Limited (FAL) and the Australian
Children's Television Foundation;

�� Indirect support through taxation concessions for investment in feature films, 
television miniseries and documentaries

�� Australian content rules under the Broadcasting Services Act for free-to-air 
commercial television and pay television; 

�� Regulation of temporary entry of non-Australian residents into the Australian 
entertainment industry;

�� International co-production arrangements;
�� Rules governing foreign ownership of media; 
�� Cross-media ownership rules; 
�� Funding for national broadcasters: Australian Broadcasting Corporation 

(ABC) and Special Broadcasting Service (SBS);
�� Direct support for training through the Australian Film, Television and Radio 

School; and 
�� Support for preservation of Australia's audiovisual culture through the 

National Film and Sound Archive.’36

These support measures for the audiovisual sector are similar to those in operation in 
many other countries. 

3.3 Case Study: Canadian Cultural Trade Policy

Over the past few years, Canadian cultural policies have come under close 
international study. Like Australia, the Canadian Government uses a combination of 
financial incentives, local content requirements, tax measures, rules on foreign
investment, and intellectual property tools to promote Canadian culture.

The preservation and promotion of cultural identity is a core objective for Canada in 
all international trade negotiations.37 Canada has traditionally pursued this goal either
by negotiating cultural exemptions (as in NAFTA and the FTAs with Chile, Israel and
Costa Rica), or by not taking on obligations that directly affect the cultural sector (as 
in the GATS).
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Given the recent challenges to Canada’s cultural policies, most notably the split-run 
magazines dispute mentioned earlier in this Report, and also the challenges arising
from emerging technologies, convergence and globalisation, the Canadian Minister 
for International Trade requested the Canadian Cultural Industries Sectoral Advisory
Group on International Trade (SAGIT) to provide advice on the challenges facing the 
industry and on what they mean for Canada’s cultural trade policy.

SAGIT publicly released its report in February 1999. It recommended that Canada 
should go beyond its policy of simply seeking to exempt culture from trade 
agreements and pursue a new strategy that would involve negotiating a new 
international instrument on cultural diversity, acknowledging the legitimate role of 
domestic cultural policies in ensuring cultural diversity.38

Domestically, the Canadian Government used the report to consult with stakeholders 
on the recommendation, which received the support of the Standing Committees of 
Foreign Affairs and International Trade and Canadian Heritage. In October 1999, the 
Canadian Government indicated that it would pursue an instrument that would set out 
clear ground rules to enable Canada and other countries to maintain policies that 
promote their culture while respecting the international trading system and ensuring
market access for cultural exports.

3.3.1 A New Cultural Instrument

According to the Canadians, a new cultural instrument would seek to develop an 
international consensus on the responsibility to encourage Indigenous cultural 
expression and on the need for regulatory measures to promote cultural diversity. The 
instrument would not compel any country to take measures to promote culture, but it 
would give any country the right to determine the measures it will use (within the 
limits of the agreement) to safeguard its cultural diversity. The features of the
instrument are identified in the SAGIT report:

‘A new international instrument on cultural diversity would:
�� recognise the importance of cultural diversity;
�� acknowledge that cultural goods and services are significantly different 

from other products;
�� acknowledge that domestic measures and policies intended to ensure 

access to a variety of indigenous cultural products are significantly
different from other policies;

�� set out rules on the kind of domestic regulatory and other measures that 
countries can and cannot use to enhance cultural and linguistic diversity;
and

�� establish how trade disciplines would apply or not apply to cultural 
measures that meet the agreed upon rules.39

To be effective, the new instrument would have to:
�� be as broad as possible and provide global coverage;
�� embrace cultural goods as well as cultural services;
�� include all financial and tax support measures, regulations and controls 

over foreign investments;
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�� make references to competition policy to address market dominance
problems that can adversely affect the vitality of indigenous cultural 
industry; and

�� include references to copyright policy, which are not inconsistent with 
Canada's other intellectual property obligations.’40

3.3.2 Current Status of the Cultural Instrument

In announcing its decision to pursue a new instrument, the Canadian Government set 
out a multifaceted approach in such forums as the International Network on Cultural 
Policy, UNESCO, the WTO and la Francophonie, and in bilateral discussions. The 
Canadian Government also decided to keep all options open on the most appropriate 
forum for the negotiation of a new international instrument and its content.

To date, Canada has sought to discuss the international context of cultural diversity
primarily in non-trade forums, to build a consensus on the importance of cultural 
diversity and support the need for a new international approach from the perspective 
of cultural policy. These forums include the International Network on Cultural Policy,
a network of over 40 national cultural ministers which was established in 1998 
following the Stockholm UNESCO Intergovernmental Conference on Cultural 
Policies for Development; and the International Network for Cultural Diversity, a
network of over 200 non-government organisations.

In trade policy forums, the Canadian Government has signalled its interest in the
development of a new instrument, but has not sought detailed discussions on the trade 
mechanisms of an instrument. The timing of raising the development of a new
international instrument on cultural diversity in substantial discussions in a trade
forum will depend on the outcome of discussions in cultural policy forums.

Pending developments regarding the negotiation of a new instrument, the Canadian 
Government has indicated that it will continue to seek the maximum flexibility in 
international agreements to pursue its cultural policy objectives.

An update of the current debate regarding the Cultural Instrument has been provided 
by Dr Ben Goldsmith in Appendix 9.

4. Issues in Cultural Trade 

Changes in technology and the push towards more liberal trade policies are placing
pressure on the cultural policies and support measures that have served to create 
Australia’s vibrant and unique culture.

Commercially and intellectually, interchange between countries and cultures is 
desirable, and historically valued. The international flow of goods, services and ideas 
is crucial to cultural development. But so too are measures to assist cultural diversity
and expression—creative arts, cultural heritage, audiovisual services—which ensure 
that people and places which might not otherwise be able to produce work are able to 
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do so, particularly in certain high cost cultural forms. Such regulatory or support 
measures are very widespread throughout WTO member states.

This section covers some of the current issues or challenges in cultural trade, and 
draws on information tabled in the formal communications to the WTO from the US, 
Brazil, and Switzerland. Particular reference is made to the Swiss Communication to 
the WTO, as this position is generally consistent with the Australia Council’s.

4.1 Changing Technology 

New technologies have given people access to a multitude of entertainment, cultural 
and information services.41 The audiovisual sector is a growing market, which 
accounts for an increasing share of employment, output and trade around the world. 
The United States is dominant in this sector; it is the largest market for audiovisual
products as a whole, and the largest overall producer.42 The content industries (films, 
television programs, video, music publishing, computer games and software) generate
more export revenue for the US than any other industry.43

The audiovisual sector in 2001 is significantly different from that of the Uruguay
Round when negotiations focussed primarily on film production and distribution, and 
the terrestrial broadcasting of audiovisual goods and services. 

Changing technology is challenging existing mechanisms for supporting and 
promoting arts practice and cultural institutions. New industries, new distribution 
channels and new products are being created through convergence44, making it more 
difficult to draw a line between the cultural industry and, for example, the 
telecommunications and computer industries. The digital and online revolutions are 
abolishing old notions of distinct territories (e.g. video, book, and DVD distribution 
arrangements), and are calling into question the ability of sovereign governments to 
‘license’ and regulate content (compare traditional industry level free-to-air TV 
arrangements versus video streaming and digital television/cross-border broadcasting
etc).

The convergence of technologies has been accompanied by greater vertical and 
horizontal integration of companies, creating increasingly dominant global
communications and media companies which have control of distribution channels 
and considerable power in the industry. Creative content and ‘creative industries’ are 
produced and delivered through a complex value chain, along which the factors 
bearing on national sustainability will change over time. For example, it is one thing
to promote local content in production, but if access to distribution channels is 
effectively prevented, the aims of such promotion may not be realised. In a global
world, control of and access to distribution channels become key issues.

4.2 Regulatory/Support Measures 

The Communication from Switzerland to the WTO Council for Trade in Services 
describes regulatory measures in the audiovisual sector: 
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‘The audiovisual sector has traditionally been heavily regulated in most 
countries. This is due to the high social, cultural and economic importance of 
the sector. Such regulatory measures usually concern issues such as public 
service obligations, subsidisation of content production, diversification of the 
supply of audiovisual contents, protection from socially harmful content, 
regulation of advertising through audiovisual channels, access to major events
etc.’45

4.2.1 Cultural Diversity Safeguards

Globalisation can have positive effects on cultural life as it multiplies exchanges of
goods and services and gives the consumer or citizen broader access to cultural goods.
However, if globalisation engenders cultural standardisation with domination by
powerful multinational companies over local, national or independent businesses, it 
can threaten cultural industries. There are divergent views on this point. Some believe 
that internationalisation encourages cultural diversity; while others believe that
cultural diversity is increasingly at risk because economic power relationships 
introduce a fundamental inequality to exchanges.

The Australia Council supports the Swiss Communication to the WTO on the future 
treatment of cultural diversity:

‘Cultural diversity has emerged over the past few years as a short-cut formula
for a public policy objective for the audiovisual sector that enjoys a very broad 
acceptance. When facing the ambition of achieving a significant level of 
commitments in the audiovisual sector under the GATS, Members will need to 
consider how to ensure that the notion of cultural diversity is sufficiently taken
into account. This can be done implicitly by targeting the instruments put in 
place by Governments to preserve cultural diversity and ensuring that their
implementation remains possible, subject to certain disciplines to be
developed. This can alternatively, or in addition, be done explicitly through
the introduction of a general enabling clause to that same effect. In the latter 
case, the notion of cultural diversity would probably need to be properly
defined, or at least circumscribed, and appropriate safeguards would need to 
be built-in in order to avoid any abuse. We believe that this question deserves
to be thoroughly discussed among Members.’46

This view is similar to Canada’s proposal for a new international instrument for 
cultural diversity. The Australia Council agrees that a general enabling clause or 
annex could conceivably achieve the same aim as a cultural instrument, possibly with 
less opposition, as it would sit within existing WTO trading system legal mechanisms. 
Elucidation of such an enabling clause or annex is provided below. 

WTO Legal Mechanisms – Enabling Clause

WTO Agreements have the scope to make ‘special and differential treatment
provisions’, usually for developing countries. The Enabling Clause, officially called 
the ‘Decision on Differential and More Favourable Treatment, Reciprocity and Fuller
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Participation of Developing Countries’, was adopted under GATT in 1979 and 
enables members from developed countries to give differential and more favorable 
treatment to developing countries.47 The Enabling Clause is the WTO legal basis for
the Generalised System of Preferences, where developed countries offer non-
reciprocal preferential treatment (such as zero or low duties on imports) to products 
originating in developing countries. Preference-giving countries unilaterally
determine which countries and which products are included in their schemes.

A similar scheme and enabling clause could be explored as a means to address
cultural diversity, and provide differential treatment for trade in cultural goods and 
services.

WTO Legal Mechanisms - Annexes 

Annexes to the General Agreement on Trade in Services (GATS) are an integral part
of the Agreement and cover sectors including, Air Transport Services, Financial
Services, Maritime Transport Services and Telecommunications.48

The Australia Council suggests that an annex for Culture could be similar to that 
which exists for complex sectors like telecommunications and financial services.
These annexes recognise the specificities of the particular services sector and their
broad societal importance. The annexes outline the agreed objectives, scope,
definitions and requirements, and deal with issues of transparency, access, domestic
regulations, restrictions, areas of cooperation, and in telecommunications, the relation 
to International Organisations and Agreements which recognise the importance of 
international standards.

4.2.2 Competition Issues 

There are specific features of audiovisual markets (mainly network effects and the
mass reach of cultural goods and services), which make them particularly vulnerable 
to anti-competitive conduct. There may be good policy reasons for unique 
competition laws to apply to cultural industries. More stringent laws may be applied 
to ensure that these industries (particularly broadcasting and associated cross-media 
assets) are more diversely controlled than general competition law might require.

The Australia Council endorses Swiss interest in discussing competition issues 
relating to audiovisual services at the next round of trade negotiations:

‘The audiovisual sector is characterised by high entry barriers, both as regards
the production and the distribution of content. This tendency has even 
intensified as a result of the IT-revolution and the digitisation of the
audiovisual contents. A growing vertical integration across the industry
reinforces the fears of anti-competitive behaviours such as abuse of dominant
positions. This tendency impacts not only the functioning of the audiovisual 
market per se, but also tends to induce a homogenisation and a levelling of the
supply of contents. For these reasons, it seems that the competition dimension 
of the regulation of the audiovisual sector deserves some discussion.’49
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When content or audiovisual products are sold abroad for much less than they are sold 
in the US market, this is akin to ‘dumping’. Global market leaders are able to engage
in predatory pricing. This creates a situation of unfair competition with the effect of
overwhelming local voices. The situation is no different from steel or coffee beans.
Trade defence or competition provisions are necessary in trade in content (as 
proposed by Brazil50).

4.2.3 Subsidies

Subsidies are usually a highly transparent form of assistance and are probably the 
most widely used measure to assist cultural activities in WTO member states. The
current positive list mechanism provides an adequate mechanism for countries that 
want to make commitments in that area to do so. 

A particularly sensitive form of subsidy, the establishment and funding of public 
service broadcasters has been widely deployed in member states to address a broad 
range of cultural and informational issues using the traditional dominant media -
television and radio. 

Our Australian national broadcasters, the ABC and SBS perform a public service in 
terms of television broadcasting:

‘The ABC and SBS provide significant support for Australian television 
production and important cultural benefits for the Australian community.
…The national broadcasters continue their tradition of producing quality
programs which are more risky commercially than those which can be
supported by commercial broadcasters. Federal support of the national 
broadcasters is thus a key aspect of achieving the government's objective of 
quality and diversity in Australian screen culture.’51

Council notes the US and Swiss interest in discussing and perhaps ‘developing an 
understanding’ on subsidies. The US Communication on Audiovisual and Related 
Services of December 2000 notes WTO precedents ‘for devising rules which 
recognise the use of carefully circumscribed subsidies for specifically defined 
purposes, all the while ensuring that the potential for trade distortive effects is 
effectively contained or significantly neutralised’.52

The treatment of subsidies in the context of the GATS is still to be discussed in the
WTO framework. 

Subsidies in the GATS 

The Communication on Audiovisual Services from Switzerland states:

‘General subsidy rules under GATS Article XV are yet to be developed. It is a 
matter of fact that most WTO Members do subsidise with different intensities
the production and distribution of audiovisual products, at least as regards
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motion pictures. Therefore, in addition to the discussion on general subsidy
rules, it would seem to be worth discussing subsidisation practices and their 
standing under disciplines to be agreed as part of the solution to the 
audiovisual issue. A common understanding among Members about subsidies, 
the policy purpose justifying them, as well as their effect on trade, would 
represent a positive precondition both for the negotiation of specific 
commitments in the audiovisual sector as well as for the elaboration of general
subsidy rules.’53

Subsidies in the GATT 
Countries that are members of the GATT have negotiated additional agreements, such 
as the Agreement on Subsidies and Countervailing Measures (SCM Agreement) and
the Agreement on Trade-related Investments Measures (TRIMs), which provide 
further elaboration on rules governing trade in goods. TRIMs prohibits countries from 
establishing certain performance requirements as a condition for foreign investment.
The Subsidies and Countervailing Measures covers the regulations dealing with 
subsidies on trade in goods and, if taken to the extreme, could impact upon the very
framework of Government cultural support in Australia, including that for the two 
major public broadcasting networks. 

The SCM Agreement defines a subsidy as ‘(i) a financial contribution (ii) by a 
government or any public body within the territory of a Member [of the WTO] (iii) 
which confers a benefit. All three of these elements must be satisfied in order for a 
subsidy to exist.’54 The definition states, ‘In many cases, as in the case of a cash grant,
the existence of a benefit and its valuation will be clear.’55

Assuming that a measure is a subsidy, as defined by the above, ‘it nevertheless is not 
subject to the SCM Agreement unless it has been specifically provided to an 
enterprise or industry or group of enterprises or industries. The basic principle is that 
a subsidy that distorts the allocation of resources within an economy should be subject 
to discipline.’56 The Agreement only covers such ‘specific’ subsidies, and outlines
four types of ‘specificity’ within the meaning of the Agreement:

�� Enterprise specificity where a government targets a particular company or 
companies for subsidisation;

�� Industry specificity where a government targets a particular sector or sectors 
for subsidisation; 

�� Regional specificity where a government targets producers in specified parts
of its territory for subsidisation; and 

�� Prohibited subsidies where a government targets export goods or goods using
domestic inputs for subsidisation.

Commentary on Subsidies 

The first two types of specific subsidies arguably would cover the ABC, SBS, AFC,
FFC and Australia Council in the absence of a clear understanding of the application 
of the GATT to arts and cultural products. 
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The Agreement on Subsidies and Countervailing Measures establishes three 
categories of subsidies for goods: prohibited, actionable and non-actionable. Subsidies 
that are provided based on export performance or on a company using domestic
(rather than imported) goods are prohibited, while subsidies provided to assist in 
research and development or to help disadvantaged regions are excluded from the 
scope of the agreement.
Prohibited subsidies include ‘subsidies contingent, whether solely or as one of several 
other conditions, upon the use of domestic over imported goods (“local content 
subsidies”)…and local content subsidies of the type prohibited by the SCM 
Agreement were already inconsistent with Article lll of the GATT 1947.’57

Actionable subsidies, are not prohibited but are subject to challenge or to 
countervailing measures, if they cause adverse effects to the interests of another WTO
Member. One of the conditions is ‘injury to a domestic industry caused by subsidised 
imports in the territory of the complaining Member.’58 It is not inconceivable that 
either a subsidised Australian film subsidised by the AFC or the FFC, or a performing
arts company or new media publication subsidised by the Australia Council, could 
find itself subject to action.

However, the Australian Department of Foreign Affairs and Trade argues that the
SCM Agreement applies only to goods, not services. 

The WTO has commented, ‘The creation of a system of multilateral remedies that
allows Members to challenge subsidies which give rise to adverse effects represents a 
major advance over the pre-WTO regime.’59 It points out that the difficulty remains 
for Member states to demonstrate the adverse trade effects arising from subsidisation, 
which has led to the establishment of a sub-category of actionable subsidies which 
includes subsidies to cover operating losses and the direct forgiveness of debt. A 
Member state need only establish that such a subsidy exists and the subsidising
Member must then demonstrate that its subsidy has not caused serious prejudice to the 
interests of the complaining Member.

The Australia Council agrees that it is important that the basis on which subsidies are 
provided is clear and is not opposed to discussions about the forms of subsidy.
However, Council suggests that discussions occur in the context of crafting an 
enabling clause/annex about audiovisual services, rather than in the context of broader 
discussions under the GATS about subsidies for all industries, given the highly
specific nature of audiovisual industry subsidy schemes and the extensive use of 
subsidies in the broader Australian arts and cultural sector. The Australia Council also 
questions the likely trade benefits from developing such an understanding (proposed 
by the US) for two reasons:

�� the proportion of world audiovisual trade taken by subsidised productions is 
likely to be very small; and

�� as delivery platforms proliferate, the opportunities for export of audiovisual 
product are increasing (e.g. pay TV experience in Australia since 1995). 

4.2.4 Local Content Quotas 
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Under the GATS provision allowing reservations for the purpose of cultural 
preservation, Australia has maintained standards requiring Australian commercial TV 
stations to broadcast a minimum quota of Australian content. Local content quotas 
potentially offend the specific obligations of Market Access and National Treatment 
Provisions.

Similar local content quotas for television exist in a significant number of countries, 
such as the UK, France and other European Union countries, South Africa, Canada 
and Mexico. The regulation of domestic content of television programs is an 
important element of the cultural policies of most developed countries. Many have 
argued that the regulation is also an arm of industry assistance and employment
creation policy, although in Australia the legislation pertaining to the local content 
standard is founded on cultural and social objectives.60

Because of the pervasive use of television as a source of information and 
entertainment, television programs are considered to have a very important influence 
in shaping and reflecting a sense of national identity and cultural diversity. The
Explanatory Memorandum to the Broadcasting Services Act 199261 states that the
legislation ‘recognises that broadcasting can play an important role in shaping
Australia’s collective views, values and culture’.

The regulation of Australian content of television is determined and administered in 
the form of a standard by the Australian Broadcasting Authority (ABA). The enabling
legislation62 requires the ABA to perform its regulatory function in a manner 
consistent with, inter alia, Australia’s obligation under any convention or agreement
with another country. The Australian regulation requires commercial and free-to-air 
television stations to screen Australian programs for at least 55 per cent of a station’s 
air time between 6.00 am and midnight. It also prescribes minimum quantities of first-
release Australian drama, documentary and children’s programs.63

Domestic television programs depict Australian themes and shared experiences,
which contribute to building a common national culture and identity. Conversely, the 
consumption of imported programs tends to erode desirable national cultural traits by
reinforcing those of another culture.64

There is concern that any loss of local content regulation would almost inevitably see
a reduction of the creative and financial rewards for artists, with a resulting negative
impact on the vigour and viability of Australian culture. For Australia's artists the
impact of a changing marketplace is even more important than for those in similarly
populated countries in Europe or Asia, where touring to other marketplaces is 
relatively inexpensive and easily facilitated, and consequently artists are less
dependant on income from multiple sources in their home country.65

In 2001 writing in The Australian, former Australia Council Chair Dr Margaret Seares 
made the point that: 

‘There is a further dimension to local content, and that is the contribution content 
regulations and the resulting Australian productions on our airwaves have made to 
the lifeblood of our artistic life. There is a high degree of crossover of activity
within the cultural industries that is often unrecognised by policy makers.
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Actors work for stage and screen; musicians write for concert hall and 
screen/radio; writers publish for the book market and write for the screen; visual 
artists create works across the spectrum.’66

In a 21st century environment it is arguable that Government funding of public 
broadcasting becomes a significant vehicle for promoting local content and its 
distribution.67 This is consistent with the public policy rationale for the Government
funding of cultural institutions. Currently the technologies, industries and markets for 
cultural goods and services are being transformed. There is a widespread view that 
traditional measures used to assist domestic cultural expression in broadcast media, 
such as quotas, may become more difficult to deploy successfully in a new 
environment. In the emerging global environment, subsidies (including the funding of 
those public service broadcasters able to expand their activities into online media)
could potentially be one of the most effective cultural policy levers.

5. Core Principles and Recommendations

The trend towards free trade and more open markets presents challenges in
negotiating trade agreements that recognise cultural diversity and the unique nature of
cultural products.

The Australia Council Submission to the DFAT WTO 4th Trade Policy Review
outlined core principles and objectives and makes recommendations for the next
round of negotiations. These are repeated below: 

5.1 Core Principles and Objectives – The Bottom Line

The Australia Council proposes that the following core principles and objectives are 
fundamental to future trade negotiations:

�� There should be no compromise in international trade agreements of the 
national right to encourage the emergence and promotion of artists, creative 
institutions and organisations through subsidies. Any discussions regarding
subsidies (as proposed by the US and Brazil) should recognise the importance 
and the extensive use of such arrangements in the Australian arts and cultural
sector and their central place in promoting national policy objectives. The 
Australia Council questions the likely trade benefits from developing such an 
understanding on subsidies because the proportion of world audiovisual trade 
taken by subsidised productions is likely to be very small. 

�� An argument might be advanced to establish new international forums to 
promote the access of artists and diverse cultures to global audiences and 
cultural interchange. This would address the considerable potential for
dominant producers to exploit downstream bottlenecks (for example, as a
result of oligopolistic control of global distribution channels). 

�� It is important that international trade protocols do not act to restrict the 
freedom of sovereign governments to promote public goods and the provision 
of community services within their jurisdictions.
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�� It is important that international trade protocols do not preclude sovereign
governments from addressing systemic market failures.

�� In the arena of the arts and cultural sector, the Australia Council’s preferred 
stance is for trade negotiations to occur within a multilateral framework rather
than a bilateral framework. There are difficulties in drafting all-embracing
bilateral agreements in a manner that do not compromise existing legislation,
government policy objectives, future developments nor the national interest.
However, the Australia Council is committed to work towards the best 
outcomes for the cultural sector irrespective of the trade forum.

5.2 Summary of Recommendations for the Doha Summit

The members of the WTO held the fourth WTO Ministerial Conference in Doha, 
Qatar, on 9–13 November 2001. The Ministerial Conference is the highest decision-
making body of the WTO. It is required to meet at least every two years, bringing
together all the countries and customs unions that are members of the organisation.
The Ministerial Conference can take decisions on all matters under any of the WTO
Agreements. The last Ministerial Conference was held in Seattle in 1999. 

The Australia Council made the following recommendations to the Department of 
Foreign Affairs and Trade regarding how to approach the Doha round:

1. Elevate the importance of cultural issues in the WTO:
�� Reference to culture should be included in the text of the GATS (and the 

GATT if the debate on classification is not clarified), via a ‘general
enabling clause’ or an Annex/Cultural Instrument, as this will have both 
practical and symbolic impact. The clause or annex could be similar to that
which exists for complex sectors like telecommunications and financial
services. Breadth of coverage of the cultural sector is critical.

�� Adapt the dispute settlement process to allow a party to a dispute to 
request that, at the very least, one member of the panel be a person, 
possibly nominated by the International Network for Cultural Diversity
(INCD), with particular skills and experience in cultural industries and 
issues.

2. Retain Australia’s capacity to maintain, adapt and introduce measures to 
support local cultural expression by:
�� Preserving the ‘positive list’ structure of commitments on national

treatment and market access;
�� No commitments to remove existing measures.

3. Investigate and discuss regulatory issues regarding trade in arts and culture
under both the GATS and GATT at the next round of WTO negotiations with 
particular reference on simplifying classification and identifying common 
views and solutions.
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4. Work with stakeholders to increase debate and consultation with the
Australian arts and cultural sector, ensuring that international legal expertise is 
available to the sector to provide advice in developing any treaty exceptions
and in understanding the potential implications of trade negotiations.

Prepared by:
Sue Fisher
Policy Communication Research Division 
Australia Council 
372 Elizabeth St Surry Hills
NSW 2010 Australia 
Postal Address 
PO Box 788 
Strawberry Hills NSW 2012 
Telephone (02) 9215 9000 
Toll-free (1800) 226 912 
Fax (02) 9215 9111 
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Appendix 1: Structure of WTO Agreements and Scope of Obligations
in Cultural Trade 

The following extract from the Submission to the Joint Standing Committee on 
Treaties by the Department of Foreign Affairs and Trade68 outlines the government’s
current view on the WTO and cultural issues: 

‘Some critics have argued that WTO rules threaten the diversity of cultural
product and encourage global cultural homogenisation. But current WTO
Agreements contain nothing which obliges WTO members to provide 
unrestricted access for foreign cultural products.

Under the General Agreement on Trade in Services (GATS), Members are 
only under a binding obligation to offer market access and national treatment 
(broadly speaking, treatment which does not discriminate between domestic
and foreign suppliers) if they have made specific commitments under that 
sector. The audiovisual sector (film, television and radio) is a sensitive sector
for a number of countries, and there are relatively few scheduled 
commitments. Australia has not made any commitments under this sector, and 
has also taken out exemptions from most-favoured-nation status (MFN).
Australia will take into account its cultural policy objectives for the 
audiovisual sector in determining its negotiating strategy for the new WTO 
services negotiations. Australia has also not made any commitments in 
cultural services (entertainment, libraries, archives, museums and other 
cultural services).

In terms of the protection of cultural expression, the provisions of the WTO
Trade-related Aspects of Intellectual Property Rights (TRIPS) Agreement
have contributed to the protection of IP rights for WTO Members, thereby
encouraging creativity and artistic expression.

Protection of expressions of indigenous culture is a matter of increasing
practical and policy concern, and there is growing interest in how the
intellectual property system—in its current form, or in an extended or adapted 
form—can work better to ensure that indigenous communities derive greater
recognition and tangible benefits from their distinctive traditional cultures. On 
the international plane, there is active consideration of how to achieve this 
within the framework of integrated intellectual property standards established
by the World Intellectual Property Organisation (WIPO) and the WTO TRIPS
Agreement. Opportunities are apparent in more strategic and flexible use of 
trademarks or certification marks (such as the Australian authenticity label),
geographical indications, protection of confidential information, copyright and 
related rights, and the patent system. For instance, indigenous communities 
can make access to and use of their traditional knowledge conditional on an 
equitable share, enforced by contract, in the benefits accruing from its
subsequent commercial use, such as when it makes a contribution to a 
patentable invention. 

Australia has been an active participant in a WIPO program aimed at
benchmarking best international practice in this area. TRIPS only sets
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minimum standards for IP protection, and leaves open the possibility for new 
forms of protection more directly tailored to the needs of indigenous
communities, an opportunity several countries are currently exploring. The 
practical lessons currently under consideration in WIPO and elsewhere may
lead to suggestions for enhancing TRIPS standards in time - for instance, some
developing countries have already called for recognition within TRIPS of 
distinct new rights covering traditional knowledge.’
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Appendix 2: Obligations under the GATS

The following table from Goldsmith69, neatly summarises some of the basic 
obligations under the GATS as they apply to the arts and culture, particularly the 
audiovisual sector: 

General obligations under the GATS apply to all service sectors. They include: 

Most-Favoured-Nation Treatment (Article II) Unless specific exemptions are taken,
member states must ‘immediately and unconditionally’ treat the services and service 
suppliers of any other members ‘no less favourably’ than they treat like services and 
service suppliers of any other country. That is to say, signatories of the GATS must not 
discriminate against services or service providers, but must treat them as favourably as 
the ‘most-favoured’ trading partner.70

Transparency (Article III) Members are obliged to inform other members of all
relevant trade measures including international agreements, changes to existing laws,
regulations or administrative guidelines which affect trade in services covered by the
member’s specific commitments under the GATS. 

Economic Integration (Article V) Members are able to enter into bilateral or
multilateral agreements liberalising trade in services as long as these agreements work
to eliminate ‘existing discriminatory measures’ and prohibit “new or more
discriminatory measures’.71

Subsidies (Article XV) Member states are expected to exchange information
concerning all subsidies related to trade in services that they provide to domestic service 
suppliers, and ‘enter into negotiations with a view to developing the necessary
multilateral disciplines to avoid such trade-distortive effects”.72 Subsidies will be
another focal point of the current round. There is no current obligation on Members to 
eliminate subsidies. However, the wording of this article makes it clear that negotiations
are expected to explore ways to eliminate measures which benefit domestic suppliers. 

Specific obligations apply to particular sectors nominated by each member. They
include:

Market Access (Article XVI) In sectors where members make market-access
commitments, they will not be able to limit the number of service suppliers; limit the 
total value of service transactions; limit employment in a sector; restrict the supply of a 
service by placing conditions on joint ventures; or limit foreign capital investment or
levels of foreign shareholding.

National Treatment (Article XVII) Members are required to treat foreign services and 
service suppliers no less favourably than they treat domestic services and service 
suppliers.
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Appendix 3: Australian Intervention on Negotiating Proposal on 
Audiovisual Services 73

AUSTRALIAN INTERVENTION on
NEGOTIATING PROPOSAL on AUDIOVISUAL SERVICES

CTS SPECIAL SESSION, July 2001

Thank you Mr Chair. 

We would like to thank the delegations of Japan, the United States, Switzerland and 
Brazil for their proposals. 

Australia's unique intersection of culture, geography, history and economic 
circumstance has produced a rich cultural diversity that is one of our most defining
attributes.

Within this context, Australia’s audiovisual sector is critical to the achievement of our 
key social and cultural objectives. While we approach negotiations to liberalise the
audiovisual sector with some degree of caution, we nevertheless acknowledge that 
this is likely to be a significant area of interest in the services negotiations.

Australia is engaging with the debate on this matter, and what follows, for the
information of members, is the policy framework that underpins our current stance on 
the audiovisual sector, together with some preliminary comments and questions on the
negotiating proposals from the United States, Switzerland, and Brazil.

Australia has long recognised the essential role of creative artists and cultural
organisations in reflecting the intrinsic values and characteristics of our society, and is 
committed to sustaining our cultural policy objectives within the context of
multilateral trade negotiations.

As reflected in the proposals, there are factors which distinguish cultural goods and 
services from other goods and services. Cultural activities make a unique contribution 
to the social, economic and political fabric of any country.

Audiovisual services are the most immediate and pervasive media for creative
expression and mass communication. They play an integral role in developing and 
reflecting a sense of national and cultural identity within Australia's multicultural
society. They provide opportunities for almost universal access by Australians to their 
own experiences and narratives. 

Australia's current policy framework is designed to ensure that audiovisual services
fulfill public needs and expectations.

It is essential that Australia’s media reflects Australian identity, character and cultural
diversity and provides an Australian perspective on local and international events.
Measures such as Australian local content regulations and limits on the foreign
ownership of broadcasting services have been put in place to ensure this perspective.
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�� Australia also has a tradition of openness and recognises the value in Australians
accessing the rich variety of cultural products and services produced 
internationally. As well as enriching our cultural life they enhance our
understanding of and engagement with the world. 

The Australian Government also provides support for the development and production 
of Australian film and television programs so that Australians can make and view a
rich variety of high quality, film television and other audiovisual productions. 

The successful achievement of Australia’s cultural objectives in the audiovisual sector 
depends in large measure upon the existence of a vibrant local film and television 
production industry to develop Australian programs for broadcast and exhibition.
�� Government support for the sector is therefore provided in areas of greatest

market failure—those links in the value chain where activity would not occur, or 
would fall to levels likely to threaten industry sustainability in the absence of 
subsidy.

�� This support complements and underpins the growth that is occurring in the more 
commercially sustainable sectors of the industry.

Market forces alone are rarely sufficient to allow cultural organisations and 
individuals to be fully self-sufficient. This is true for the cultural sector worldwide,
but in Australia’s demographic and geographic circumstances it is particularly the
case. A limited domestic market in turn limits the capacity of cultural industries to 
generate advertising revenue to recoup costs and sell cultural services.
�� This is particularly the case for high budget, culturally significant television 

programming and especially so for children's drama.

The important mix of subsidy, regulation and tax concessions that forms Australia’s 
support for the audiovisual sector is, accordingly, not designed to present barriers to 
market access, but as a necessary subvention in the national interest to sustain 
Australian creative resources and to ensure that Australians have access to their own 
images and stories in the cinema and on television. 

In addition to these cultural objectives, Australia also has a broad range of social 
objectives for our audiovisual media. These include the maintenance of community
standards, the protection of children, encouraging the provision of diverse services, 
local services and programs, high quality and innovative programming, fair and 
accurate reporting, and the protection of the national interest.
�� the extent to which the Government regulates any particular audiovisual medium 

to achieve its cultural and social objectives will differ according to the particular 
characteristics of the medium concerned. 

In Australia's view it is too early to talk about a ‘new’ audiovisual sector. Australia 
supports the principle of technological neutrality. There should be no discrimination 
on the basis of the means of delivering a service. This requires a distinction to be 
made between ‘carriage’ and ‘content’ services. ‘Carriage’ refers to the transmission
service, whereas ‘content’ is the service—for example, audiovisual or financial—
which is transmitted. Following this approach, an audiovisual content service would 
not need to be reclassified because it was delivered in a different way—for example,
by using an Internet delivery service. 
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In a converging technological environment it is essential for the Australian 
Government to have access to a wide range of policy measures and the flexibility to 
apply them as necessary to ensure that Australia’s cultural and social objectives for 
the audiovisual sector are met.

Communications from the United States, Switzerland and Brazil

Australia welcomes the recognition of the cultural importance of the audiovisual 
sector that is explicit in the communications on audiovisual services from the United 
States, Switzerland and Brazil.

We note that the proposals seem to suggest isolating elements of the audiovisual 
sector and encompassing them within the framework of GATS disciplines. We
contend that there is a complex inter-relationship between the measures applied by
nations to achieve their cultural and social objectives for the audiovisual sector;
�� dealing discretely with individual measures may well jeopardise the broader

objectives and the policy framework as a whole. 

The communication from the United States suggests in paragraph 8, that ‘the scarcity
of outlets available to local film producers…has in large part been alleviated by
multiplex cinemas and multichannel TV’. It is our experience that the growth of
multiplex cinemas and the availability of cable and satellite TV has actually enhanced
market access for imported cinematic films, and had an adverse effect on the number 
of screens available to local film producers.

Such experience reinforces Australia’s continuing commitment to cultural objectives
within the audiovisual sector. Australia, accordingly, approaches consideration of the
audiovisual sector with caution.

We also note with interest the proposal on audiovisual services tabled by Brazil this 
week. We note, in particular, the emphasis in paragraph 8 on the flexibility of the
GATS instrument and the right of members to regulate to meet national policy
objectives in line with the principle of progressive liberalisation. We also note Brazil's
recognition in paragraph 6 of the sensitivities associated with the sector given its role
in the transmission and diffusion of cultural values and ideas.

We note that both the Swiss and US proposals raise the issue of subsidies, and 
appreciate the need to clarify the matter, given the important role that subsidies play
in the audiovisual sector. 
�� We appreciate the explanation on this issue given by the delegate from the United

States earlier this afternoon. It provides food for thought by all Members. 

In this context also, Australia appreciates the further explanation from Canada on the 
nature, breadth, scope and force of the putative International Instrument on Cultural
Diversity and we will reflect on this further.

Australia remains committed to preserving our right to regulate audiovisual media to 
achieve our cultural and social objectives and to maintain the broad matrix of support 
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measures for the audiovisual sector that underpin our cultural policy; including
retaining the flexibility to introduce new measures in response to the rapidly changing
nature of the sector. 

Thank you.
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Appendix 4: The Australia Council - Overview

The Australia Council is the Federal Government’s arts funding and advisory body.
Its vision is to enrich the life of the nation by supporting and promoting the arts.74

The Australia Council is a Commonwealth statutory authority created under the 
Australia Council Act 1975. Section 5 of the Act defines the functions of the Council 
as:

 (a) to formulate and carry out policies designed:
(i) to promote excellence in the arts;
(ii) to provide, and encourage provision of, opportunities for persons to 

practise the arts;
(iii) to promote the appreciation, understanding and enjoyment of the arts; 
(iv) to promote the general application of the arts in the community;
(v) to foster the expression of a national identity by means of the arts;
(vi) to uphold and promote the rights of persons to freedom in the practice of 

the arts;
(vii) to promote the knowledge and appreciation of Australian arts by persons 

in other countries; 
(viii) to promote incentives for, and recognition of, achievement in the practice

of the arts;
(ix) to encourage the support of the arts by the States, local governing bodies 

and other persons and organisations;
(b) to furnish advice to the Government of the Commonwealth either of its own 

motion or upon request made to it by the Minister, on matters connected with the 
promotion of the arts or otherwise related to the performance of its functions; and 

(c) to do anything incidental or conducive to the performance of any of the 
foregoing functions. 

Australia is a culturally rich nation and the work of our artists is central to 
contributing to our sense of national identity and the way we are perceived by the
world. The Australia Council fulfils a crucial role in supporting Australian artists and 
arts organisations to pursue artistic excellence, to create and present their work, to
take advantage of opportunities to improve and develop their skills, and to tour and 
promote their work to wider audiences. It directly supports young, emerging,
developing and established artists through a range of grant programs offered across all 
artforms, and it encourages arts and non-arts organisations to support and present 
artists’ work, thereby expanding employment opportunities for all artists. The Council 
also plays a vital role in developing new audiences for the arts both here and overseas 
and promotes the greater appreciation of the value and role of the arts in the
community.

The Council’s national focus reflects the culture and creativity of both regional and 
urban communities, and it has a statutory obligation to ensure access to, and 
participation in, the arts by all Australians. The arts of Aboriginal people and Torres 
Strait Islanders are valued and supported; and communities across Australia are 
enriched by opportunities to incorporate the arts in local cultural life. The Council 
also maintains and develops cooperative arrangements with State and Territory arts 
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funding authorities, local governments, and key international agencies in all its 
activities.

The Australia Council was formed as an interim Council in 1973 and was given
statutory authority by the Australia Council Act 1975. It replaced an earlier, non-
statutory body called the Australian Council for the Arts, which was established in 
1968 as a division of the Prime Minister’s Department. The Council subsumed other 
arts-related government functions, such as the Commonwealth Literary Fund, which 
had supported writers since 1908, and the Commonwealth Art Advisory Board, which 
was set up in 1912 to develop a national art collection and, from 1927, to advise on 
matters relating to the visual arts. The Australia Council was granted considerably
expanded functions and greater independence from government in its policy-making
and funding roles than its predecessors. As with similar bodies in Canada and New 
Zealand, the Australia Council’s structure and functions were based on those of the 
Arts Council of Great Britain.

The work of the Australia Council has always been guided by two fundamental 
principles. The ‘arm’s length’ principle, which is enshrined in the Australia Council 
Act, ensures that decisions about specific grants are made at a distance from political 
processes.

The second principle is ‘peer assessment’ whereby decisions on grants are made by
artists, individuals closely associated with the arts and community representatives
who are the peers of those being assessed. Grants are offered to artists and arts
organisations whose proposals, in competition with those of other applicants, and 
within budgetary constraints, demonstrate the highest degree of artistic merit and 
innovation.

The Australia Council is committed to providing the best possible system of peer-
assessed funding of creative work, and will continue to ensure that creativity and 
excellence in the arts flourish and that all Australians have access to the arts and to the
stimulation and enjoyment the arts can bring.

New lucrative markets for Australian arts are established by the Australia Council 
through participation at international book fairs, visual arts and craft events, 
performing arts markets, festivals, websites and databases, and government sponsored 
overseas promotions. Key international producers, curators, journalists and publishers 
are brought to Australia to attend important arts events. 

The Australia Council supports projects which build wider national arts audiences - 
some are avid users of the Internet, others take the arts to new sites such as sporting
fields, shopping centres and factories. Through training resources, market research and 
strategies the Australia Council is able to enhance the skills of arts companies to 
develop new audiences. The Australia Council also promotes the greater appreciation 
of the value and role of the arts in the community by undertaking special initiatives, 
research projects, developing networks and exchanges of information. Policies and 
strategies are developed to ensure that the arts are inclusive of our diverse cultures and 
arts practices.
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Appendix 5: Public Support for the Arts

In its inquiry on the performing arts, the Industries Assistance Commission 
acknowledged the existence of external cultural benefits in the consumption of 
cultural products and considered them to be sufficient justification for government
intervention.75

There are very strong reasons for public support of the arts; these include information 
failures, distributional issues, positive externalities (spillover effects) and public 
benefits.76

The essence of the public benefit argument is that the arts create not just a benefit for
the people who attend, for which they can be charged, but also a benefit that accrues 
to everyone, both to those who do and those who do not attend. This benefit, the 
public benefit, cannot be charged to everyone and is therefore paid for by the 
government. In other words, in relation to some activities, including the arts, there
may be significant private and public benefits associated with their production and 
consumption.

The particular public benefits from the arts that the Industries Assistance Commission 
(IAC) identified as justifying government support stemmed from their role in 
education and in cultural development (in the 1976 Inquiry into Commonwealth 
Assistance to the Performing Arts). Other economists have elaborated on the public 
benefits from the arts. Among the other public benefits suggested by economists have 
been:

�� Enhancement of national identity or pride and of international prestige;
�� Direct and indirect economic benefits including

o Attractive to business, consumers and tourists 
o Labour intensive, absorbing a full range of job skills 
o Direct and multiplier effects on the economy
o Ecologically and environmentally sound 
o In demand by a class of individual the attraction of which to a

community might be economically beneficial 
�� Potential to benefit future generations by providing them with an element of 

cultural continuity (option demand for both present and future generations)
�� Development of socially critical and other innovative/experimental work. 

Cultural Trade Background Report 41



Australia Council

Appendix 6: Some characteristics of the Australian Film and 
Television Industry 

The film and television industry in Australia has unusual and complex economic 
characteristics:

Because of economies of scale, it can be very difficult for small Australian firms to 
compete with large, well-capitalised foreign cultural producers for a place within our 
own market. Producing for a small market is costly. Australian companies have few 
opportunities to achieve cost efficiencies and production costs can be a significant
barrier.

‘In the case of the film and television industry almost every complication 
possible exists: the large number of (large dominant) firms is small; the
number of units of output is small; products are highly differentiated (each 
film is unique); lack of information and uncertainty on both sides of the
market is inescapable; supplier influenced taste formation is ubiquitous; public
goods characteristics abound; externalities are common; and industry
boundaries are particularly hard to define.’77

‘The international market for film and television programs operates very
differently to that for manufactured products. The cost structure of production 
is distinctive in that the fixed costs of producing programs and maintaining
transmission facilities are relatively high but, once the fixed costs have been
incurred, the extra marginal cost of selling a program in another market, or
broadcasting it to extra viewers, is very low. Thus there is a strong incentive to 
show a program in as many places as possible. This means that for countries 
with small populations like Australia unless Government intervenes to provide 
support, a national industry, telling Australian stories, would not be able to 
develop and survive.’78
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Appendix 7: Some Australian Cultural Statistics 

Employment
………………………………………………………………………………………………………………………………………………………………………
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Just over 250,000 Australians are employed in the broadly defined cultural sector, 
according to the 1996 Census: 157,000 work in a cultural occupation as their main 
job; a further 98,000 people work in cultural industries in a non-cultural 
occupation (eg an accountant in a theatre company).79

At the time of the 1996 Census, the total Australian workforce was 7.6 million. 
The 250,000 people in the cultural sector represented 3.3 per cent of the total 
workforce at that time.80

The sectors of the economy which employ large numbers of cultural workers 
include:

Television
Radio
Libraries
Music and theatre
Book publishing
Performing arts venues 
Film and video production
Film exhibition
Newspaper printing
Artists, writers etc81

The cultural industry is one of the fastest growing sectors of the economy as 
shown by employment growth: in those occupations for which comparable 
statistics are available from the 1991 Census, the increase was 20 per cent. The 
increase for the total employment in the same five years was 7.4 per cent.82

Unpaid and paid work in the arts
………………………………………………………………………………………………………………………………………………………………………

About 2.2 million adult Australians work in an unpaid capacity in a wide range of 
arts and cultural activities each year.83

About 1.3 million adult Australians have some paid work in a wide range of arts 
and cultural activities each year.

Many people had work in more than one kind of arts or cultural activity.
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Australians use of leisure time and the Internet
………………………………………………………………………………………………………………………………………………………………………
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Australians spend a third of their leisure time watching TV or videos.84

About 7 per cent of their leisure time is spent 7 per cent reading.
About 1 per cent is spent at the movies and at concerts etc. 

In November 2000, more than half (56 per cent) of Australian households had 
access to a computer at home.85

And more than a third (37 per cent) had access to the Internet at home.

The cultural sector of the economy in Australia
………………………………………………………………………………………………………………………………………………………………………

The arts and cultural industries (widely defined) contribute about 2.5 per cent of 
Australia’ s domestic production of goods and services.86

The value of the total supply of cultural goods and services in Australia in the 
early 1990s was about $20 billion.87

The main sources were:
Publishing and printing $6,000 million 
TV and radio stations $2,900 million 
Library, museums etc $ 525 million 
Film industry   $1,080 million
Live theatre, music $ 320 million 
Artists, writers etc $ 405 million
Advertising services $3,400 million 
Architectural services $1,700 million 

The value of the total supply of goods and services to the Australian economy by
the arts and related industry groups was $4.8 billion in 1993-94. This means that 
by this measure of economic size, the arts industry is bigger than the clothing
industry, or the cosmetics industry, or the brewing industry, or the household 
appliances industry.88

The cultural industries in Australia
………………………………………………………………………………………………………………………………………………………………………

Music and Theatre Production89

There are about 880 businesses in the music and theatre production industry in 
Australia.
These businesses generate about $600 million in income annually.
Together these businesses have about 13 million paid attendances annually.
Over 6,000 people are employed by these businesses. 
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About 5 per cent of the performances (out of the total of 70,000 performances) 
were overseas in 1996-97. 
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Radio and Television Services90

There are about 260 private radio broadcasters in Australia. 
Together they employ 5,000 people.
They generate about $600 million in income. 

There are about 50 commercial television broadcasters in Australia. 
Together these television stations employ 9,000 people.
They generate about $3,700 million in income.

Book Publishing91

There are about 250 book-publishing businesses in Australia. 
Together they have combined sales of $1,200 million annually.
About half of these sales ($625 million) are attributed to Australian titles 
About 14 per cent of the value of these Australian book sales are paid in royalties.

Music Recording Industry92

There are about 550 businesses in the music industry in Australia: 
150 record companies, 23 manufacturers of recorded music, 70 music publishers 
and about 300 sound recording studios.
These businesses provided employment for almost 4,000 people. 
Together they a combined income of over $1,000 million in 1995-96.

Commercial Art Galleries93

There are about 450 commercial art galleries in Australia. 
Together they accounted for total sales of $131 million. 
Of these sales, about 11 per cent were sales of Aboriginal and Torres Strait 
Islander artworks. 

The Australian Bureau of Statistics estimated that these commercial art galleries
accounted for about 25 per cent of all artwork sales in 1996-97, the remaining
sales being direct from the artists or through other outlets such as auction houses 
and art museums.94
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Motion Picture Exhibition95

There are 1,050 cinema screens in Australia in 325 sites. ��
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In 1997, there were 73 million admissions to cinemas in Australia. 
Gross income from box office receipts and other income amounted to $830 
million in 1996-97. 

In 1997, two-thirds of the films shown on Australian cinema screens originated in 
USA; 10 per cent were Australian films; 7 per cent originated in the UK, 5 per
cent were from France and 3 per cent from Asia.96

Film and Video Production Industry97

There are about 2,000 businesses in the film and video production industry.
The industry has been growing rapidly in recent years: the increase recorded in the 
three years 1997 to 2000 was 58 per cent, and in the previous three years to 1997 
the number of production businesses increased by 70 per cent (possibly due to the 
arrival of pay TV in 1995). 
These businesses employ about 9,500 people, of whom about 60 per cent are 
employed full time.
Together these businesses earn an aggregate annual income of $1,100 million. 
Approximately 55 per cent of the total value of their production activity is the 
making of productions specifically for television. 
Making feature films accounts for 20 per cent of their activity and another 20 per 
cent is the production of commercials and advertisements.

Australia’s balance of trade in culture
………………………………………………………………………………………………………………………………………………………………………

Balance of Payments98

In 1998-99, Australia’s deficit in international trade in cultural goods and services 
was more than $4,000 million. Australia exported cultural goods and services with 
a value of $1,236 million and imported cultural goods and services worth $5,300 
million.

The trade balance deficit occurred in both cultural services and cultural goods.

The trade balance deficit was larger both in absolute and relative terms for 
cultural goods: Australia imported almost five times the value of the cultural 
goods it exported in 1998-99 ($4,430 million compared with $960 million). 

In 1998-99, Australia imported almost three times the value of the cultural 
services it exported ($870 million compared with $270 million). 
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Appendix 8: Australia’s Cultural Objectives

As a Party to the International Covenant on Economic, Social and Cultural Rights,
Australia is required to provide periodic reports to the United Nations on Australia's
implementation of the Covenant. The Department of Foreign Affairs and Trade is 
responsible for the preparation of Australia's report. The following excerpt provides 
an introduction and describes Australia’s cultural rights:

Australia's Report Under The International Covenant On 

Economic, Social And Cultural Rights 1990 1997 99 

Introduction  

_____________________________________________________________________ 

The International Covenant on Economic, Social and Cultural Rights was 

signed by Australia on 18 December 1972 and ratified on 10 December 1975. 

It came into force for Australia on 10 March 1976.  

 

In accordance with Articles 16 and 17, Australia hereby submits its report on 

the measures it has adopted and the progress made in achieving observance 

of the rights recognised in the Covenant.  

 

This is Australia's first comprehensive report to the Committee on Economic, 

Social and Cultural Rights and covers the period from 1990 to 1997.  

 

In preparing the report, the format set out in the revised general guidelines for 

reporting [E/C.12/1991/1] was followed in broad terms. Australia has sought to 

identify the several key issues arising under each Article, which are most 

germane to the protection of human rights in Australia. These issues have 

been dealt with in a thematic, evaluative manner, and are supported by 

appended statistical information.  

 

The material included in the report should be considered in the context of the 

general constitutional and legislative structures in operation within Australia. 

General information on the legal framework within which human rights are 
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protected and the measures taken to promote human rights in Australia are 

provided in the `Core Document' submitted by Australia. This also provides 

information on Australia's land, people and political structure, and should be 

read in conjunction with this report. 

 

 

 

Article 15: The Right To Take Part In Cultural Life; The Right To Enjoy the 

Benefits of Technology and its Applications  

Arts  

The Australian Government supports the Australian arts community and 

enhances the opportunity for Australians to take part in cultural life, by 

providing the following assistance:  

* comprehensive funding assistance for individuals and organisations active in 

literature, music, performing, and visual arts, as well as indigenous and ethnic 

arts, through the Australia Council and the State Arts Departments;  

* direct purchase of works of art for subsequent lease by Government and 

private sector organisations in Australia, and in Australian diplomatic posts 

overseas, through Artbank;  

* payments to Australian writers under the Public Lending Right fund in 

recognition that income is lost as a result of multiple use of books from public 

libraries;  

* direct support to the national opera company and the orchestras which 

support its productions;  

* coordination of activities to support Australia's wide ranging international 

cultural exchange and linkages activities;  

* the national performing arts touring program, Playing Australia, which funds 

the touring within Australia of high quality performing arts programs, in 

response to audience demand;  
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* touring by high quality exhibitions of heritage, scientific, visual arts, crafts 

and Aboriginal and Torres Strait cultural material, particularly to regional 

Australia, through Visions of Australia;  

* support for regional and community festivals to present quality cultural 

activities which support or enhance the festival theme or promote the local 

community's cultural image;  

* support for specialist national arts training institutions including, the National 

Institute of Dramatic Art, the Australian Ballet School, the Australian Film, 

Television and Radio School, the National Aboriginal and Islander Skills 

Development Association, the Australian National Academy of Music, the 

Australian Youth Orchestra and the Flying Fruit Fly Circus;  

* improvement of access to information on all grants and support services, 

business and export programs for the industry available from the three levels 

of government, private trusts and foundations, community arts organisations, 

through ArtsInfo  a freecall telephone information and referral service and 

Internet site (<http://www.artsinfo.net.au>);  

* tax incentives for donations to cultural organisations and institutions;  

* use of digital technology and nee media to provide wider access to 

Australian cultural information  particular programs are Australia's Cultural 

Network (www.acn.net.au), Australia on CD, and the Performing Arts 

Multimedia Library;  

* research and data collection on a broad range of areas including 

employment in the cultural sector, Government expenditure on culture, 

business sponsorship, and industry specific surveys, through the Cultural 

Ministers Council's Statistical Working Group;  

* through the Arts Indemnity Australia scheme, the Australian Government 

indemnifies high value touring art exhibitions of national and international 

significance, thereby promoting access by Australians and international 

visitors to these unique cultural experiences.  
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Film  

The Government announced its strategy for support of the film and television 

industry in November 1997. This responded to a comprehensive review of 

Commonwealth assistance to the industry  undertaken by Mr David Gonski 

 which reported to the Government in February 1997. The Government's 

strategy continues to provide an integrated framework of support to the 

industry, including:  

* advanced training through the Australian Film, Television and Radio School;  

* professional, script, industry audience and market development through the 

Australian Film Commission;  

* production financing through the Australian Film Finance Corporation;  

* archiving through the National Film and Sound Archive; and  

* tax deductibility for Qualifying Australian Films through Division 10BA of the 

Income Tax Assessment Act 1936 .  

The Government also provides specific support for sectors of the industry 

subject to ongoing market failure but with strong cultural imperatives. This is 

provided through annual grants to two specialist agencies  Film Australia 

(for documentary programming) and the Australian Children's Television 

Foundation (for children's television).  

The Government's strategy also included the introduction of a new tax 

concession --the Film Licensed Investment Companies (FLIC) concession  

as a pilot program for two years from 1998 99. The FLICs scheme will allow 

a 100 per cent tax concession for investment in companies licensed by the 

Government to support film and television production.  

Comme cial Broadcasting  r

Commercial broadcasters are funded primarily from advertising. Legislation 

regulates the ownership or control of stations and also requires the broadcast 

of certain minimums of Australian programming, including children's 
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programming. This enables broadcasting services to assist in developing and 

reflecting a sense of Australian identity, character and cultural diversity.  

The objects of the Broadcasting Services Act 1992 (BSA) include:  

* to encourage the providers of broadcasting services to respect community 

standards in the provision of program material,  

* to encourage the provision of means of addressing complaints about 

broadcasting services, and  

* to ensure that the providers of broadcasting services place a high priority on 

the protection of children from exposure to material which may be harmful to 

them.  

The BSA provides for an essentially self-regulatory framework for content 

regulation, based on codes of practice developed by each sector of the 

broadcasting industry. The codes are monitored by an independent statutory 

body, the Australian Broadcasting Authority (ABA), which is empowered to 

investigate complaints and impose sanctions.  

The Federation of Australian Commercial Television Stations' Commercial 

Television Industry Code of Practice was released in August 1993. The Code 

covers the classification and placement of programs and advertisements, and 

the presentation of news and current affairs programs. It also provides a 

complaints procedure for Code breaches. The Code has been recently 

revised after public consultation and the ABA will assess the revised Code 

against statutory criteria to ensure that the Code provides appropriate 

community safeguards; that a majority of providers of broadcasting services 

have endorsed the Code, and members of the public have had adequate 

opportunity to comment on the Code.  

The Federation of Australian Radio Broadcasters (FARB) Code was 

registered by the ABA in 1993. It covers the broadcasting of programs in 

accordance with community standards, the promotion of accuracy and 

fairness in news and current affairs programs, and prescribes minimum 

content levels of Australian music in radio.  
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Public Broadcasting  

The Australian Broadcasting Corporation (ABC) and the Special Broadcasting 

Service (SBS) are independent statutory authorities established under their 

own Acts. The Government determines the level of Budget funding for each 

organisation but does not have any editorial or programming responsibility.  

The ABC and SBS are funded by parliamentary appropriations on a triennial 

basis. SBS also receives revenue from advertising, totalling about $12million 

per annum. The ABC is not permitted to accept advertising on its domestic 

broadcasting services and there is strong public support to continue this 

statutory prohibition. Instead the ABC raises revenue through a network of 

shops and other commercial enterprises.  

* The role and functions of ABC and SBS are set out in their respective 

Charters, which form part of their enabling legislation the Australian 

Broadcasting Corporation Act 1983 and the Special Broadcasting Service Act 

1991 . - 

* There are 132 licensed community radio services operating throughout 

Australia. These non-profit services emphasise community participation, 

access to minority and special interest groups, and promotion of the 

Australian music industry.  

* They are funded through the Community Broadcasting Foundation Ltd, a 

company established by the industry to allocated funds to the community 

sector.  

Remote Area Broadcasting  

The remote area broadcasting service (RABS) comprise the ABC, SBS and 

three remote commercial television services (RCTS  one each in Western 

Australia, Central Australia and Northern Australia). They provide television 

services delivered by satellite to some 800,000 Australians in areas beyond 

normal terrestrial services. Associated satellite  delivered radio services are 

also provided in these areas. Retransmission facilities have been established 

in the larger communities.  
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The ABC and SBS services are funded from their normal Commonwealth 

Budget allocation. The RCTS operators have received Commonwealth (and in 

some cases) State subsidies to assist in establishing the services. The 

Commonwealth is also funding subsidies to households currently with direct 

satellite reception, and to Indigenous and self-help communities in remote 

areas to assist in the current conversion from analogue to digital reception 

equipment.  

 

Pay Television  

Pay television in Australia commenced in 1995, with an estimated 500,000 

households subscribing to one of the four main distributors. Supporting 

Australian cultural policy objectives, pay television licensees are required to 

ensure that at least 10 per cent of annual program expenditure on pay 

television's predominantly drama channels is spent on new Australian drama 

programs. A review of Australian content on pay television was completed by 

1 July 1997, as required by legislation, and the Government is considering the 

outcomes of the review.  

Open and subscription narrowcasters provide a range of targeted niche 

services, operating under a class licensing system.  

Newspapers  

The Commonwealth has limited, less direct powers over newspapers. 

However, complaints can be directed to the Australian Press Council, which is 

a privately funded and self-regulating body.  

He itage  r

The Commonwealth Government has announced that the National Museum 

of Australia will be constructed during the next three years and will open to the 

public in January 2001. The National Museum will be the Commonwealth's 

flagship in the centenary of Federation celebrations. The National Museum's 

three core themes of Aboriginal and Torres Strait Islander cultures and 
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heritage, Australian history and society since 1788, and people's interaction 

with the Australian environment, will be integrated and reflected through the 

Museum's programs.  

The Government supports the National Library of Australia, the world's 

leading documentary resource for learning about and understanding Australia 

and Australians. The National Library provides leadership to the national 

system of libraries and information services.  

The National Gallery of Australia develops, preserves and provides access to 

the national collection of artworks, including a significant collection of both 

Aboriginal and Torres Strait art. An extension of the National Gallery of 

Australia, built with the assistance of Commonwealth Government funding, 

was launched in March 1998 to accommodate major temporary exhibitions.  

The Council of Australian Governments meeting on 7 November 1997 gave in 

principle agreement to the rationalisation of existing Commonwealth/State 

arrangements for the protection of places of heritage significance through the 

development of a cooperative national heritage places strategy.  

The Heritage Collections Council, chaired by the Commonwealth, coordinates 

national approaches to care for and provide greater access to Australia's 

heritage collections. The Council is a model for what can be achieved 

collaboratively between governments and a heritage sector. Governments 

and the museum sector all contribute financially to the Council's programs and 

together set priorities for action. $300,000/year is contributed by the 

Commonwealth and $450,000/year in total from State/Territory governments 

and museums.  

Achievements of the Council to date include Australian Museums On Line 

(AMOL), an Internet site for Australian heritage collections, which plays a 

significant role in increasing access to Australia's national, regional and local 

museums and their collections. Details of almost 1,000 museums Australia-

wide are on the website, together with detailed collection records for 40 
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collections. The Internet address for AMOL is 

<http://www.nma.gov.au/amol/>.  

Between 1993 96, the Council's predecessor conducted the National 

Conservation Program which included conservation training workshops 

around Australia, an internship program for indigenous and non-English 

speaking background conservators, pilot regional conservation projects and a 

public awareness program. In 1997 the Council developed and published the 

National Conservation and Preservation Policy and Strategy for Australia's 

He itage Collections. The policy and strategy will be implemented 

collaboratively to develop a national approach aimed at assisting regional and 

local museums to better look after and document their collections so that the 

nation has a better understanding of the location and significance of its 

heritage. The Council will also publish The National Package of Conservation 

Training and Resource Materials in 1998 to guide institutions in the 

management and care of their collections.  

r

Intellectual Property  

The Government is committed to creating a copyright regime which balances 

the rights of copyright owners and creators to receive appropriate rewards for 

their investment of skill and resources, with the rights of users to access 

copyright material on reasonable terms. A number of important reforms have 

recently been announced or are currently in progress.  

Legislation which is presently before the Senate will introduce Australia's first 

moral rights regime. It will also alter the provisions relating to employed 

journalists' copyright, allowing media publishers to explore the use of new 

technologies.  

Cheaper compact discs will soon be available to Australian consumers 

following the Government's announcement to lift parallel import restrictions on 

sound recordings. Legislation giving effect to this reform has been introduced 

into the House of Representatives.  
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The Government is committed to updating our copyright regime to meet the 

challenges of new technologies and take advantages of new opportunities. A 

discussion paper entitled Copyright Reform and the Digital Agenda was 

released in July 1997, seeking industry and community submissions on future 

directions for Australia's copyright regime.  

The new rights proposed in the paper would cover the use of copyright 

material in online interactive services on the Internet and would also allow 

Australia to fulfil its international obligations under the two new World 

Intellectual Property Organisation treaties finalised at Geneva last year.  

The Government is continuing to investigate reforms to Australia's current 

intellectual property laws with an aim to make them more appropriate to the 

special nature of Aboriginal and Torres Strait Islander intellectual and cultural 

property. 

Science and Technology  

The Department of Industry, Science and Tourism funds a number of public 

research facilities the Commonwealth Scientific and Industrial Research 

Organisation (CSIRO), the Australian Nuclear Science and Technology 

Organisation (ANSTO), and the Australian Institute of Marine Science (AIMS). 

Analysis indicates that there is low investment in research and development 

by Australian business and industry, and a slow uptake of scientific 

knowledge generated by public institutions. Barriers to commercialisation of 

public sector research include lack of awareness of its importance, a 'culture-

gap' between researchers and the business community, and the small size of 

Australian companies.  

Questacon The National Science and Technology Centre also plays a key 

role in increasing public awareness of science and technology. Questacon 

develops and operators a wide range of interactive exhibitions and public 

programs, with a particular focus on reaching regional and remote 

communities around Australia.  

Cultural Trade Background Report 56



Australia Council

Several programs have been initiated to try to strengthen the links between 

research and its commercialisation and other applications. Since 1988 

government research agencies have had to seek part of their funding from 

external sources. This has increased the level of contact and effective 

communication between industry and researchers, and directed agency 

activities to areas where there is evidence of market or community support. 

The Cooperative Research Centre (CRC) program involves the collaboration 

of industry, universities, and government agencies in long term research 

projects. Emphasis is placed on the involvement of research users in the work 

of the centres.  

Centres may receive Government funding for up to 50 per cent of their total 

operating costs. The remaining costs are to be met by the participating 

organisations. Funding is granted on a competitive basis, according to 

established selection criteria. At the end of 1995-96, there were 62 CRCs in 

operation. In addition to those with commercial objectives, a number of CRCs 

focus on outcomes for health and the environment.  

AusIndustry is a Federal, State and Territory Governments' initiative which 

aims to help businesses become more internationally competitive. 

AusIndustry delivers programs to support business research and development 

(R&D), including competitive R&D grants and an R&D tax concession 

scheme. The Industry, Research and Development Board (IR&D) oversees 

the IR&D grants and loans programs, and the IR&D tax concession scheme. 

The IR&D Act 1986, provides the legislative basis for the operation of the 

Board. IR&D Act, Section 39F, allows any body of persons to apply for 

registration as an Australian Research Agency, for the purpose of performing 

R&D activities on behalf of registered, eligible companies. Registration allows 

eligible companies to claim a tax concession for R&D activities. Section 39H 

of the Act states that the register of research agencies is to be made available 

for inspection and that a list of registered research agencies and the classes 

of activities in relation to their registration is to be listed in the annual Board 

report.  
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Measures Taken to Promote the Diffusion of Information on Scientific 

Progress  

The Science and Technology Awareness Program was established in 1989, 

with the aim of increasing awareness and understanding of the central role 

which science and technology play in Australia's economic and social 

wellbeing. The ultimate vision for the Program is a nation whose citizens are 

well-informed about science and technology issues, and whose young people 

are giving due consideration to extending their formal education in science, 

engineering and technology beyond the compulsory years of schooling. 

Target groups for the Program are young people, women, media, industry 

leaders and scientists. The Program has been devised as an interrelated suite 

of activities, each with particular target groups, deriving from an overall 

strategy which has short, medium and long-term objectives. Activities 

supported include student participation in international science and 

mathematics Olympiads, and support for Australian-developed science 

textbooks and curriculum materials for primary and secondary students.  

The Protection of Intellectual Property  

The Australian Industrial Property Organisation (AIPO) is responsible for 

administering the Patents Act 1990 , the Trade Marks Act 1995 , and the 

Designs Act 1906 . Recent research by AIPO has shown that many 

Australians do not realise the important benefits and commercial gains they 

can obtain by properly protecting and managing their intellectual property. In 

order to improve awareness, AIPO set up a marketing and promotions section 

in 1995. Recent initiatives include the production of material in simple English, 

the provision of information and services on AIPO's Internet home page, a 

program aimed at the small business sector, participation at exhibitions and 

seminars, the production of a CD-Rom explaining how to use the patents 

system, and a series of audio cassettes with interviews on the use of the 

intellectual property system.  

An initiative particularly directed to the rights of indigenous peoples has been 

the production of two video segments which were included in a magazine 
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program distributed to around 1300 Aboriginal and Torres Strait Islander 

communities. The second segment focused on a proposal to develop a 

certification mark, for use as a label of authenticity for Australian indigenous 

work.  

International Contacts and Cooperation  

Australia promotes cooperation with scientists and academics around the 

world. The Australian Government administers bilateral agreements and other 

arrangements on scientific and technological cooperation with around 25 

countries. The Government provides funding assistance to Australian 

scientists and academics cooperating internationally, through a wide range of 

programs administered by various Departments.  

The Department of Industry, Science and Tourism's International Science and 

Technology Program (ISTP), provides approximately $5.6 million per year to 

assist Australian researchers with the costs of overseas travel and living 

expenses. In some cases, ISTP also assists researchers from developing 

countries to undertake cooperative activities in Australia. The Department's 

overseas network of Industry, Science and Technology Counsellors, helps 

scientists and academics abroad to obtain information about the Australian 

science and technology system, and to establish links with Australian 

counterparts.  

Please also refer to Articles 30 and 31 of Australia's 1996 report under the 

Convention on the Rights of the Child, and to Article 27 of Australia's report 

under the International Covenant for Civil and Political Rights.  

Please refer to Appendices 86 100 for supplementary information on the 

protection of this right.  
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Appendix 9: Update on Cultural Instrument debate by Dr Ben 
Goldsmith

Presentation to the Trading the Arts Learning Circle by Ben Goldsmith 
October 2002 

In the time available, I would like to provide you with an update of developments 
relating to the proposal for an international instrument or convention on cultural 
diversity which have progressed significantly over the last year. I will begin by briefly
recapping the history of the instrument, which I know some of you will be familiar 
with. I will then discuss two of the three draft instruments which have been prepared
by the International Network for Cultural Diversity (INCD) and the Canadian Cultural
Industries Sectoral Advisory Group on International Trade. Next, I will summarise 
discussion and developments at the recent meetings of cultural NGOs and cultural
ministers in Cape Town, and briefly assess what may happen from here. 

First, a brief history of the instrument deliberations which I know will be familiar to 
many of you, but which may be worth recounting to remind us how we have reached 
this point. 

The previous round of world trade negotiations, the Uruguay Round, ended with no 
broad agreement on audiovisual services. A ‘tacit agreement’which has been labeled
the cultural exception enabled a number of members including Australia to avoid 
making commitments in this sector of the General Agreement on Trade in Services.
The key point about the cultural exception is that it does not have any legal status, and 
does not formally exist in the GATS. And because the logic of the GATS is to revisit
areas where no agreement has been reached, the issue will come up again. In the 
interim, the instrument proposal has emerged as an alternative strategy to achieve the 
ends of the cultural exception, but also to do more. 

Since the end of the Uruguay Round in 1994, debate has shifted from being primarily
about the treatment and classification of cultural goods and services (or products) to 
questions relating to the ways in which understandings of cultural identity and cultural 
diversity are changing because of globalisation and trade liberalisation. This shift is 
apparent in the spate of recent declarations and communiques which focus on or 
emphasise cultural diversity from organisations such as the G-8 (in its Tokyo Summit 
final communique in July 2000), La Francophonie (Declaration on Cultural Diversity
arising from the Third Ministerial Conference on Culture in Cotonou, Benin, June
2001 - and possibly a statement arising from last week's meeting in Beirut), UNESCO 
(the Universal Declaration on Cultural Diversity 2001, and before that Our Creative 
Diversity, the 1996 report arising from the World Decade for Culture and 
Development), the Council of Europe (Declaration on Cultural Diversity December 
2000), the Organisation of American States (Declaration of Quebec City, April 2001), 
the INCD and the International Network on Cultural Policy (the ministers' network)
which I'll come back to. 

The shift away from a simple focus on the treatment of cultural products to issues 
relating to the promotion and preservation of cultural diversity was given impetus by
the February 1999 proposal by the cultural industries sectoral advisory group
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established by the Canadian Department of Foreign Affairs and International Trade to 
develop an international instrument on cultural diversity which: 

"would seek to develop an international consensus on the responsibility to 
encourage indigenous cultural expression and on the need for regulatory and 
other measures to promote cultural and lingusitic diversity. The instrument
would not compel any country to take measures to promote culture, but it 
would give countries the right to determine the measures they will use (within 
the limits of the agreement) to safeguard their cultural diversity."
(SAGIT Canadian Culture in a Changing World: New Strategies for Culture
and Trade available online at <http://www.dfait-maeci.gc.ca/tna-
nac/discussion/culture-e.asp>.

The proposal for a General Agreement on Culture and Development had first been 
made at the request of the UNESCO World Commission on Culture and Development 
Secretariat in 1994, when a document was prepared by academics Sam Cole and 
Victoria Razak. The reconstitution of the secretariat later in 1994 resulted in the 
proposal being buried until it was resurrected by the SAGIT in 1999. 

The instrument proposal came in part from a recognition that agreements in areas 
other than audiovisual services can impact on the cultural sector and on the capacity
of governments - at local and regional as well as national levels - to make cultural
policy. These areas and sectors include: education services; recreational, cultural and
sporting services (which includes theatre and live performance), news agency
services, libraries, museums and archives); and negotiations on e-commerce, on 
investment, on subsidies and on services provided in the exercise of governmental
authority which are presently excepted, but which are imprecisely defined. 

The instrument proposal was incorporated in Canada's Initial Negotiating Proposal for 
the current Millennium Round, and has been reaffirmed a number of times including
in Canada's recent statement of requests to other WTO members released in July
2002.

The proposal has been taken up and endorsed by a range of organisations including
the European Federation of Film Directors (FERA) and subsequently the Coalition for
Cultural Diversity, a network of professional associations based in Canada. More 
significantly perhaps, the UNESCO Universal Declaration on Cultural Diversity made
at the end of last year mentions the Instrument in the first point of its Action Plan for 
implementing the Declaration which has the objective of:

"Deepening the international debate on questions relating to cultural diversity,
particularly in respect of its links with development and its impact on policy-
making, at both national and international level; taking forward notably
consideration of the opportunity of an international legal instrument on 
cultural diversity."

So momentum is growing. In the last year or so it has become clear that debate has 
moved beyond the need for such an instrument, to consideration of its content. As far 
as this work goes, it is currently concentrated in three places: the Canadian SAGIT,
which has just produced a draft instrument, and particularly in the work of its 
members Ivan Bernier, Robert Pilon and Peter S. Grant; the INCP Secretariat and
Working Group on Globalization and Cultural Diversity which produced a draft for 
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the ministers' meeting in Cape Town, but this draft is not publicly available; and the
INCD which hired a Canadian environmental and trade lawyer, Steven Shrybman, to 
draft a Convention, which was made public in May after feedback from INCD
members.

The ministerial draft is still being worked on. At last year's ministerial meeting in 
Lucerne, Switzerland, the ministers gave the Network's Working Group on 
Globalization and Cultural Diversity (which is chaired by Canada) a two-year
mandate for work on the text of the instrument, so they will be working on that for the
next few months. A separate, smaller, 'special policy research team' has been working
on policy issues relating to the governance of the instrument. This team was chaired
by Switzerland, and its work is due to have ended but as yet none of its deliberations 
or recommendations have been made public. 

At present the INCP conceives the instrument as a stand-alone text, that is to say it is 
not currently attached to any institution, but no attachments have been ruled out. In
fact, the Ministers agreed at their meeting in Cape Town last week to approach a 
number of key international institutions to ensure the instrument is on their agenda.
These include the UN Commission on Trade and Development (UNCTAD), African-
Caribbean-Pacific group, the World Bank, La Francophonie, the New Partnership for 
African Development (NEPAD) and the African Union (AU). The ministers also
agreed, at the urging of France reportedly, to approach UNESCO to consider acting as 
the host and implementing authority of the instrument. One of the main previous
objections to UNESCO as host has recently been removed with the US rejoining the
organisation, but there is still some question as to whether UNESCO is indeed the 
most appropriate site.

The SAGIT model is self-described as a sequel to the 1999 report and a logical next
step, since the preparation of models by different actors is a proven way to advance 
international discussion and movement towards action. The SAGIT model is 
accompanied by an explanatory text. Like the INCD model, and presumably the INCP
model, it is structured as a formal international agreement intended to be governed by
international law which extends rights and imposes obligations on signatories. It
appears from the language used and the form of the documents - and the INCD model 
was deliberately crafted by using and subverting WTO language - that the modelers 
anticipate this being a legally binding international agreement rather than simply
having the status of a memorandum of understanding.

Both documents begin with a preamble which establishes the rhetorical context in 
which the document appears - using the language of observation ("noting,
considering, recognising") and affirmation ("confirming, desiring, emphasising") the 
preamble outlines the conditions under which this agreement comes in to being and 
points to the principles informing the text in ways which encourage assent. The 
SAGIT model positively notes the contribution a liberalised trade system can make to 
cultural diversity, while the INCD model is much more focused on checking further
trade liberalisation, noting that "it may be unrealistic to regard the respective agendas
of trade liberalisation and cultural diversity as being essentially compatible".

The preamble is followed by articles outlining the objectives, principles and purposes
of the agreement. The INCD model includes a section of "Definitions", although it is 
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really a section of "Definitions and non-definitions" since one of the key aspects of 
the INCD model (and indirectly of the SAGIT model) is that signatories or parties to 
the treaty should be free to define 'culture' and 'cultural diversity' in their own terms. 
Both models make the point that cultural diversity means not only diversity among
(primarily national) cultures, but also diversity within cultures and that governments
have responsibilities to ensure space for a variety of cultural expression while 
simultaneously fostering international cultural exchange. But the explanatory text of
the SAGIT model cautions against an overly broad, sometimes described as
'anthropological' understanding of cultural diversity as diverse ways of life, arguing
that such a definition would weaken the agreement. There was considerable
discussion of this point at the INCD conference also.

Articles 3 and 4 of the SAGIT model discuss international cooperation and exchange.
Some of the things it points to are happening, such as the establishment of cultural
observatories around the world to facilitate exchange of knowledge and best practice. 
This also sits well with the WTO/OECD emphasis on regulatory and policy
transparency. These articles also acknowledge the importance of ongoing innovative 
sectoral research. 

There is a difference in the two models' language regarding the actions of 
governments: while the SAGIT model states in Article VI.1 that members have the
right to take measures, the INCD model in its section on General Commitments states
that parties shall develop measures. That is to say, it almost implies that members are
bound to do so if they have not done so already, subject to the proviso that measures 
are taken "in accordance with each party's particular conditions and capabilities".

The INCD model also makes specific reference to linguistic diversity, thus making
the important connection between language and cultural expression. This appears to 
have been overlooked in the SAGIT model which is much more narrowly focused on 
assisting cultural industries. 

Part III of the SAGIT model begins to outline the rules which will govern measures
that governments will be able to take under the agreement. This is very much focused 
on contemporary and future cultural production, notwithstanding the reference in 
Article V.2(c) to archives and cultural heritage. The model defines 'cultural content' in 
part in terms of the creative expression of individuals - not communities or groups.
There is no direct reference to particular governmental responsibilities in relation to 
Indigenous cultures, although there is acknowledgement in the preamble of the 
particular needs and concerns of developing countries. Like the INCD model, the 
SAGIT model outlines the general kinds of measures governments may take, and
includes an Annex listing particular measures. 

One of the key areas in the development of the instrument is the issue of enforcement
and dispute resolution mechanisms. Here the INCD model limits itself to identifying
some of the features such mechanisms might incorporate - transparency in operation, 
enabling participation by interested third parties including NGOS, and cultural 
competence of adjudicators, mediators and arbitrators. The SAGIT model proposes 
the establishment of an Executive Council to administer the agreement and ensure its 
implementation, and also the setting up of a Cultural Dispute Resolution Body with 
procedures for “well-qualified government and/or non-government individuals who 
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are familiar with cultural matters and cultural industries” to hear and advise on how 
the dispute may be resolved. It is anticipated that parties must agree in advance if the
Panel's decision is to have binding force, which might seem somewhat to undermine 
the exercise: if one party chooses not to be bound by the decision, then the CDRB's
advice will likely be irrelevant.

The INCD model then lists possible prototypes for the dispute resolution system
drawn from a variety of existing international agreements. It should also be noted that 
the ministerial network's special policy research team was charged with the
responsibility of examining the structure of the dispute resolution process, and 
apparently reported on this to the ministers in Cape Town. I anticipate that in coming
weeks and months the content of the INCP texts will be made more public, and we 
can reasonably expect a detailed consideration of the dispute resolution issues. 

Moving on to briefly report on the two conferences in Cape Town. Both the NGO 
(INCD) and ministers' (INCP) meetings departed quite significantly from previous
years', primarily because of the substantial African presence, and the consequently
greater consideration given to issues facing developing countries. 

The INCD drew 186 delegates from 37 countries to its conference at the Centre for 
the Book in downtown Cape Town. A couple of days later, delegations including 13 
national ministers of culture and non-ministerial representatives of 8 other countries 
met at the Radisson hotel in the newly refurbished Waterfront district of Cape Town. 
There were a couple of opportunities for the two sets of delegates to mingle.

My impression is that the two organisations may be moving apart in some ways. This 
year the INCD will have offices in Ottawa, Stockholm, Cape Town and Bombay as it 
seeks to broaden its work, and talk to artists and cultural workers about the issues. 

I thought the INCD conference was quite productive, aside from quite spirited internal 
debate over the process of election to and representation on the Steering Committee.
Dick Letts of the Music Council of Australia was re-elected in Cape Town as the 
Oceania representative, but it was notable that he and I were the only representatives
from this part of the world. There were seven Asian delegates (two from India, one 
from the Philippines, one from Hong Kong, one from Bangladesh, and two from 
Korea) while at the Ministers' meeting only China and Malaysia from the Asian
region were represented although not at ministerial level.

There were no representatives of South Pacific countries or organisations at either 
meeting. New Zealand is listed as a member of the INCP (although it is an informal 
organisation), but did not attend the meeting in Cape Town. An Indigenous Philippino 
woman, Leah Enkiwe-Abayao of the Tebtebba Foundation was elected to the INCD
steering committee and is already charging ahead with consultation in her country.
The other Asian steering committee member, Atul Kumar from India, is currently
organising a conference on cultural diversity to be held in India next year, and is 
preparing for the preparatory meeting for the next World Social Forum which will be
held in India in February 2003. The INCD has decided to fund a regional office in 
India as part of its new regional strategy.
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The suggestion also came from the Asian group for efforts to be made to translate 
INCD documents and so on in to laymen's terms in many languages in order to speak 
properly to the Asia-Pacific's linguistic and cultural diversity.

A delegation of INCD steering committee members addressed the ministers on the
first day of their meeting and the INCD's Cape Town Declaration was annexed to the 
final ministerial statement.

For this group, I think the issues at the moment are involvement in the process of the 
instrument's development; lobbying of government to take the issues seriously and 
work towards the involvement of Pacific peoples. Internationally there are a number 
of major international events happening next year which the INCD is hoping to have a 
voice in. These include the preparatory meeting for the World Social Forum, the
World Summit on the Arts and Culture to be held in Singapore in November 2003, 
and the World Summit on the Information Society, which will be held in Geneva at
the end of 2003. 

The Minister's main work arising from their conference revolves around the content 
of the Instrument and the question of where it should be housed. The INCD and the 
SAGIT models, and indeed any others that are developed, will undoubtedly continue 
to influence the deliberations of the ministerial network, but ultimately this is where
the ultimate proposal will come from. 

On the housing of the instrument, UNESCO is favourite at the moment, particularly
since the US has now rejoined although it remains to be seen what effect this will 
have. The alternatives at the moment are for the instrument to be a stand-alone text
with its own bureaucracy and processes, or to be housed within the WTO. There is 
strong resistance to this last suggestion, but wherever it is housed, the instrument must 
come in to meaningful relationship with the WTO. This is an issue that will become
increasingly important the closer this comes to the formal stages of adoption. 
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Useful Websites 

International

International Network for Cultural Diversity
<http://www.incd.net/>

World Trade Organisation (WTO)
<http://www.wto.org/english/thewto_e/whatis_e/whatis_e.htm>

World Intellectual Property Organisation (WIPO)
<http://www.wipo.org/>

United Nations Educational, Scientific and Cultural Organisation (UNESCO)
<http://www.unesco.org/>

Australia

Department of Foreign Affairs and Trade (DFAT) 
<http://www.dfat.gov.au/>

Treaties Library Homepage
<http://www.austlii.edu.au/au/other/dfat/>

Australian Broadcasting Authority
<http://www.aba.gov.au/>

Other Countries

Canada
Department of Foreign Affairs and International Trade (DFAIT)
<http://www.dfait-maeci.gc.ca/menu-e.asp>

List of publications dealing with trade in Canadian arts and culture
<http://members.home.net/c.maule/c.maule/>

Canada Council for the Arts 
<http://www.canadacouncil.ca/>

United States
Office of the United States Trade Representative (USTR)
<http://www.ustr.gov/index.html >
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Endnotes

1 McGauran, The Hon Peter MP, 2001b, ‘Studio Debate on the Australian Film Industry’ Insight, SBS, 
8.30pm, 12 July 2001, Media Monitors Transcript, p 13. 
2 The government acknowledges that costs of adjustment are likely in various industries, with short-
term losers in terms of employment (for example: a decline in plant and machine operation jobs in the 
textile, clothing and footwear sector). 
3 Most Favoured Nation (MFN) Treatment: MFN means that every time a member state improves the 
benefits it gives to one trading partner, it has to give the same ‘best’ treatment to all of the other WTO 
members who are signatories to the trade agreement covering the terms of trade in that particular 
sector, so that they remain equal. Countries are to grant equal treatment – not more favourable or 
discriminatory – to goods and services from all WTO members who signed the trade agreement. 
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