PART A


Venice Biennale 2011
Creatives’ Tender
Please Note- This is a revised version of the tender document as of Wednesday 27 April 2010.
Lodgement Of Tenders

Tenders must be lodged by 5:00 pm local Sydney time on Friday, 21 May 2010.

Tenders should be in a sealed envelope, marked and delivered as follows –

	For hand or postal delivery
	
	By email

	The Finance Officer

(Venice Biennale 2011
Creatives Tender)

Australia Council for the Arts

372 Elizabeth Street

Sydney NSW 2000
	
	Tenders@australiacouncil.gov.au



Tenderers lodging by hand or postal delivery shall lodge one (1) unbound, A4, original of their tender, accompanied by supporting documentation such as brochures, handbooks and the like. Supporting documents need not be provided in electronic form but must be delivered to the Australia Council by the due date. Tenderers lodging by email shall lodge one copy of the tender document and one copy of any support material in Word format.
Faxed Tenders will not be accepted.

Late Tenders will not be accepted. 

Contact for all enquiries relating to this Request For Tender –
Anne-Louise Wirth
Project Manager, Visual Arts and Venice Biennale
PO Box 788

Strawberry Hills NSW 2012

Telephone: 02 9215 9002
Email: a.wirth@australiacouncil.gov.au
Conditions and Rules governing Tenders

A1. Invitation

A1. Tenderers are invited to make an offer ("Tender") that meets the requirements of this Request for Tender (RFT).

A1. This RFT is expressly not a contract between the Australia Council and the tenderer. Nothing in this RFT nor in any tender is to be construed as to give rise to any contractual obligations, express or implied.

A1. The Australia Council reserves the right to stop or vary the tender process, or re-tender, at any time. Any variation to the original RFT will be given the same distribution as the original RFT.

A2. Enquiries by tenderers

A2. All enquiries by potential tenderers for information should be addressed only to the nominated contact officer named on the cover page of this RFT.

A3. Lodgement of tenders

A3. Tenders must be lodged at the address, and by the Tender Closing Time shown on the cover page of this RFT.   Before lodgment of tenders, the tenderer must initial any alterations or erasures made to a tender. 

A4. Ownership of tender documents

A4. All tender documents become the property of the Australia Council on lodgment.  

A5. Compliance

A5. The tenderer will be taken to agree and comply with all conditions of all parts of the RFT unless the tenderer specifies otherwise, giving reasons.

A5. A tender for part of the requirement may be considered non-compliant and therefore may be excluded from consideration. 

A6. Tenderers to meet costs

A6. Tenderers are to meet all costs of responding to this RFT, including preparation, submission, postage, courier, lodgment and negotiation costs.

A7. Tenderers to inform themselves

A7. Tenderers are considered to have: 

(a) examined the RFT and any documents referred to in the RFT;

(b) satisfied themselves as to the correctness and sufficiency of their tenders including tendered prices;

A8. Improper assistance and collusive tendering

A8. It should be noted that the Australia Council shall exclude from further consideration, tenders which have been compiled:

(c) with improper assistance of employees, ex-employees, any consultant or adviser to the Australia Council;

(d) or in collusion with other tenderers.
A9. Affirmative action

A9. It is an Australian Government policy requirement that Australian Government statutory authorities do not acquire goods or services from a supplier who does not comply with the Equal Opportunity for Women in the Workplace Act 1999; Disability Discrimination Act and any other relevant Australia Government policy, including the Privacy Act 1988.
A10. Disclosure of information

A10. The Freedom of Information Act 1982 gives to members of the public rights of access to official documents of the Australian Government and its agencies. Notwithstanding anything in this RFT, the Australia Council reserves the right, in its absolute discretion and without any liability to any tenderer, to disclose, and/or to allow the disclosure of, at any time, any information contained in or relating to any tender to any Australian Government department, agency, authority or Minister.

A10. Tenderers should note that should a claim be made for part of a Tender to be commercial in confidence, a substantiated case must be made to support the application and that disclosure would harm their commercial interest.

A11. Acceptance of tenders

A11. The Australia Council is not bound to accept the lowest priced tender or any tender. Tenderers whose tenders are not accepted will be notified.

A12.  Draft Conditions of Contract

A12.1
Draft contract terms and conditions are attached to this RFT. These draft contract terms and conditions are intended to form the basis of any contract between a successful tenderer and the Australia Council.  

A12.2
Tenderers please note, the tenderer is taken to agree to accept these Draft Conditions of Contract unless the tenderer specifies otherwise, giving reasons.  

A13.
Conflict of Interest
A13.1
You must declare any actual or perceived conflict of interest that is likely to arise if your submission is the successful tender and how this conflict is proposed to be managed.  Where in the opinion of the Australia Council, the conflict of interest is one that compromises the integrity of the tender process and likely to be unable to be satisfactorily managed, the Australia Council reserves the right to treat your submission as unsuccessful.

A14.
Procurement timetable
It is proposed that the following procurement timetable shall apply.  The Australia Council will strive to adhere to this timetable but reserves the right to vary dates whenever necessary.  

	Date
	Task

	Wednesday 28 April 2010
	Revised tender document distributed 

	Friday, 21 May 2010
	Tender closing date

	From 15 June 2010
	Agency presentations 

	Friday, 25 June 2010
	Tender evaluation completed

	Friday, 2 July 2010
	Completion of approval process

	Monday 12 July 2010
	Notify unsuccessful tenderers

	Friday, 16 July 2010
	Contract issued


Where this timetable varies significantly, the Australia Council will notify prospective tenderers.

Statement of Requirements
The Australia Council is seeking proposals from graphic design agencies to undertake the concept development, graphic design, production and delivery of collateral to be produced for the Australian presence at the Venice Biennale 2011.

The closing date for submitting a tender proposal is 21 May 2010.  A shortlist will be then be selected to present in person their proposals for the Venice Biennale 2011 to the Australia Council during the week of 15 June 2011 (date to be confirmed).  As part of the in person presentation, the Australia Council is requesting a minimum of two concepts to be provided with on and off line examples in response to the details outlined in this brief.  Shortlisted agencies will be paid a nominal fee to provide these concepts.
The selection panel will comprise of –

· Sandra Bender, Executive Director, Arts Development 
· Anne-Louise Wirth, Project Manager, Visual Arts and Venice Biennale
· Martin Portus, Director, Marketing and Communications

1. Background

The Venice Biennale is widely regarded as the most important and prestigious event on the international contemporary arts calendar for countries to showcase their contemporary visual artists. Australia has been consistently represented in the Venice Biennale for more than three decades. The primary goal of Australia’s participation in the Venice Biennale is to increase the profile of the featured artist, secondly, to profile contemporary Australian art internationally and thirdly, the Australia Council as the managers of Australia at the Venice Biennale. 

Over 70 countries participate in the Venice Biennale.  The event attracts 30,000 key international curators, critics, collectors and artists to the three-day Vernissage (preview) period alone, and a further 265,000 visitors (including school groups and young adults) to the six-month exhibition.

2. Australian Exhibition at Venice Biennale 2011 

In 2011, there will be one exhibition site at the Australian Pavilion in the Giardini. The featured artist for the 2011Venice Biennale is Hany Armanious who will present a selection of new and existing works (see support materials).
Hany Armanious is represented by the following galleries:

Roslyn Oxley9 – www.roslynoxley9gallery.com.au
Michael Lett – www.michaellett.com
Foxy Production – www.foxyproduction.com
Galleria Raucci/Santamaria - www.raucciesantamaria.com
3. Project Team

The project team for Australian exhibition at the Venice Biennale 2011 are:

Commissioner:


Doug Hall, AM

Executive Director, ADD:

Sandra Bender, Australia Council

Project Manager, Venice Biennale:
Anne-Louise Wirth, Australia Council

Project Coordinator:


Lisa O’Hara, Australia Council

Pavilion Manager:


Diego Carpentiero

The successful tenderer will need to work closely with the artist who currently resides in Sydney and also with the artist’s galleries including Roslyn Oxley9 in Sydney. 
4. Design Objectives

The aim of the design concept for Venice Biennale 2011 is –
· To create cut through and raise visibility of the artist where Australia is one country amongst many exhibiting countries and curated shows featuring hundreds of art works.

· To appeal to a variety of target audiences in Australia and internationally: curators, critics, media and the general public.

· To reflect the artist’s aesthetic and practise
· Developing a concept that represents the artist first, and incorporates the Australian Council’s Corporate Brand
· To be reflect both environmental sustainability and cost effectiveness goals. It is important that the design be responsive to a green philosophy using recycled paper and materials and/or other innovative environmental solutions, where possible. It is intended that online marketing initiatives will be prominent and printed materials to be used as reinforcement and a reference to the artists work.
5. Additional Notes on Branding
· The Australia Council logo is not to be the hero in design but it must be integrally used and be positioned accordingly. Not only will the design layouts will need to incorporate and adhere with Council guidelines in terms of the Australia Council logo but the proposals need to clearly indicate a strategy on how the branding will ensure strong recognition of the Australia Council and its role as the producer of the Australian presence at the Venice Biennale 2011(please refer to http://www.australiacouncil.gov.au/about_us/logos). 

If you would like further information on the Australian Council’s branding guidelines please contact Anne-Louise Wirth a.wirth@australiacouncil.gov.au or 02 9215 9002
· Various sponsors logo’s will also need to be incorporated on most marketing materials as will the official Venice Biennale logo.

· The concept needs to be flexible for materials to be produced in mono and colour. 

· The concept needs to be flexible for materials (e.g. large external banners) to be produced in large format with high visible impact.

· The concept is to be flexible to be incorporated with on and offline marketing initiatives.

6. Marketing Materials Required
Essential Items
	Promotional mix
	Comments
	Estimated deadlines
	Quantity required

	VB11 style guide
	Overall style guide for all materials, products and information produced, with details on how the identify for VB2011is to be implemented consistently throughout the project.


	End of July 2010
	1

	VB 11 website
	Develop the style guide with the web design firmly in mind. The website will need to reflect identity for VB11 and provide comprehensive and up to date information. The website design itself is through a separate tender.

	End of July 2010
	1

	Template for advertisements
	
	 August 2010
	

	Promotional item: postcards
	Used for long lead media and throughout campaign.


	Sept 2010
	5000

	Exhibition brochure
	English only (max. 8-10 pages)

· Concise, informative on the artists and their exhibition.

· Details artist and exhibition Includes signature images


	Printed by December 2010
	50 000

	Invitations
	Strong identity, distinctive and specific information about events.

Official opening of Australian exhibitions.


	Printed by Dec 2010

	1 x 1500 (print copy) 1x electronic copy

	Media Press Kit


	English and Italian – including DVD label/USB, press release template, media folders
	December 2010
	5000 print and PDF

	Exhibition and Directional Signage
	Clear signage to promote both Australian exhibitions. Some signage exists and will be reskinned/ reused.


	Printed by March 2011
	1 x large banners

3x small stands

	Exhibition Wall Signage
	Artwork labels.
	Printed by March 2011
	TBC

	Promotional item: bag
	Sturdy, lightweight and visually arresting – should be an instantly recognisable and desirable object for Vernissage attendees and assist to promote Australian project as the bags are toted around the city, need to be practical for people to carry other books and materials.


	Produced by March 2011
	5000

	T-Shirts
	
	March 2011
	TBC


Optional items – TBC

	Catalogue


	Major publication on the exhibition featuring full length essays and images
	Design finalised by January 2011
	


Please note: the timetable for these items may change based on the production schedule.
7. Budget

Fee $30,000 +GST
Production and printing costs are not included in this figure.

8. Timelines

	July 2010
	· Appointment of graphic designer for Venice Biennale 2011.
· 

	July 2010
	· Concept development for Venice Biennale 2011 identity.


	End of July2010
	· Design concept and style guide finalised.



	August 2010

	· Venice Biennale website relaunched (separate contracted company).

	
	· Design of promotional items. 



	April 2011
	· Freight sent to Venice, including promotional items, T-shirts, signage, etc.



	June 2011
	· Vernissage week, Venice Biennale 2011opens



	November 2011
	· Venice Biennale 2011 closes




Information for the Tenderer

Proposal

Your proposal should include the following –

A. A portfolio of previous design work that is relevant to the scale and scope of an internationally significant project such as the Venice Biennale.  
B. A total budget for the project, including GST with detailed costing identifying separately staff costs, office and all other costs that may be incurred during the course of the contract. This should include the design and production of all of the above materials (including the style guide for website design), designer fees, couriers, all proofs and administrative costs.  For printed material, the tenderer should quote based on quantities of 500 (even though the final quantity for these materials will vary greatly).

The budget should also include costs for the design of incidental advertisements that may be placed during the project. It does not need to include the costs for writers, editors, translation into Italian, freight of materials, nor the construction and management of the website.
C. A proposed timetable of stages, including reporting milestones, assuming a commencement date of 16 July 2010 and a completion date of 30 June 2011.
D. A company profile including details of names, expertise, qualifications and experience of the proposed personnel. Please also include details of who will take overall responsibility for the project and act as the main point of contact with the Australia Council.

E. Address the four selection criteria outlined below to demonstrate your ability to undertake the role and understanding of the project.
F. Two referees to whom the Australia Council may address enquiries concerning previous experience in this area.
G. Any known potential or real or apparent conflict of interest.

Presentation by shortlisted Agencies
Should you be shortlisted, you will be invited to present, in person, as part of the tender process. Shortlisted tenderers will be paid a nominal fee to present:
1. A minimum of two concepts with on and off line examples in response to the details outlined in this brief. Examples of their application across on and off line materials should be included in the presentation to The Australia Council.
Selection Criteria 

When preparing proposals, tenderers must address each of the selection criteria listed below.

1. Existing portfolio that demonstrates level of experience and expertise to fulfil the requirements demanded of the scope of the project.
2. Existing infrastructure to respond to the scale of project.
3. Experience in developing and implementing integrated marketing from brief to final product. Including:

a) Strong project management skills including a capacity to meet tight and often conflicting timelines and to meet strict budget requirements.

b) Experience and effectiveness in working with a variety of key project stakeholders including government agencies, large organisations and artists, curators and project management teams.

4. Value for money based on the proposed budget. 
The shortlisted tenders who are invited to make a presentation to the Australia Council (for a nominal fee) will then be assessed on the additional selection criteria of:
5. The proposed concepts that reflect the stated design objectives (page 6). 

6. Understanding and appreciation of the Venice Biennale 2011context and the Australia Council’s strategic and marketing objectives for the project.

7. Recommend solutions to meet the priority of environmentally conscious marketing collateral. 

All information submitted by the tenderer will be used only for the purposes of assessing the tender in accordance with the published criteria.  The submission will be destroyed within 14 days of the completion of the tender assessment.  
Other support material provided with the brief

I.   
Further details on the featured artist 

II.
Media release

III.
A draft copy of the Services Agreement that is subject to change
Hany Armanious – Australian Pavilion
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Year of the Pig Sty, 2007  
Real mud, epoxy, metal clamps, formply, fringing, chain, electrical components, wood, 71 lightbulbs, 1538 real mud bricks, resin, felt  
Dimensions variable
installation view at Foxy Production, New York
Courtesy of the artist and Roslyn Oxley9 Gallery, Sydney
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Sphinx, 2009
cast polyurethane, cast pewter, pigment
150 × 107 × 47cm
photo: Greg Weight

Courtesy of the artist and Roslyn Oxley9 Gallery, Sydney
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Uncanny Valley, 2009
cast earthenware, cast asphalt, cast polyurethane, pigment
96 × 73 × 49cm
photo: Greg Weight

Courtesy of the artist and Roslyn Oxley9 Gallery, Sydney
Media Release 
18 February 2010
Ref: 6/10

Hany Armanious to represent Australia at Venice Biennale 2011

The Australia Council for the Arts today announced that artist Hany Armanious has been selected to represent Australia at the 54th International Art Exhibition of the Venice Biennale in 2011.

The prolific Sydney-based artist best known for his innovative sculptural work will be the sole artist exhibiting at the Australian Pavilion in the Giardini in June 2011. Hany has exhibited extensively in Australia, USA, New Zealand and Europe. His most recent solo shows include Running Man. Galleria Raucci/Santamaria, Italy in 2009, Uncanny Valley. Roslyn Oxley9 Gallery, Sydney in 2009 and The Oracle,Contemporary Art Museum St Louis in 2008.

Hany won the prestigious Moet and Chandon Fellowship in 1998 and completed residencies in New York and Auckland. His work is held in private and public collections in Europe, USA, Australia and New Zealand. He will also be exhibiting at the forthcoming 2010 Adelaide Biennial of Australian Art in late February.

‘Representing Australia at the Venice Biennale is an absolute honour. I am thrilled with being given an opportunity to showcase my work at what is considered the most prestigious arts event in the world, said Hany.

A five-member selection panel of esteemed peers selected Hany from a shortlist of artists invited to apply for the opportunity to exhibit at the Biennale. The panel consisted of the Commissioner Doug Hall AM; Professor Ted Snell, Chair of the Australia Council’s Visual Arts Board; Dr Chris McAuliffe, Director of the Ian Potter Museum of Art in Melbourne; Yuko Hasegawa, Chief Curator of the Museum of Contemporary Art, Tokyo; and Elizabeth Ann Macgregor, Director of the Museum of Contemporary Art, Sydney.

‘Hany’s work is provocative and enigmatic,’ said Venice Biennale Commissioner, Doug Hall. ‘It confronts the traditional notions of sculpture. The richness and depth of Hany’s work is greatly admired both here and internationally. I’m confident that international audiences will respond to it with keen interest. It will build on the strong presence of Shaun Gladwell and the other artists represented in the Once Removed exhibition presented in Venice in 2009.’

‘The Venice Biennale is a crucial high-profile platform for visual artists the world over,” said Australia Council CEO Kathy Keele. ‘Of the reported 375,000 visitors to the 2009 exhibition, over 220,000 of them visited our Australian pavilion. Presenting to such a large audience is an immense opportunity for any artist. This time that honour falls on just one Australian artist, and I’m confident that Hany will build on Australia’s long presence at Venice and impress our international audiences with his unique and engaging works.’ 

The next stage will involve Hany and the Commissioner appointing a curatorial team to support the development of his installation in Venice. The Australia Council continues to manage and fund Australia’s participation in the International Art Exhibition of the Venice Biennale 2011. The Biennale is considered the most important and prestigious event on the international contemporary arts calendar, and the oldest and largest established biennale in the world. Australia has been consistently represented in the Venice Biennale for more than three decades, through the financial support and management of the Australia Council.

Services Agreement–Terms and Conditions
	1. Full name, address and ABN of Australia Council (us)

	

	2. Council Representative:

	

	3. Full name, address and ABN of Contractor (you):

	

	4. Contractor Representative:

	

	5. Commencement Date of the Agreement:

	

	6. Term

	

	7. Locations

	

	8. Services

	

	9. Service Levels

	

	10. Notices

	

	11.   Delivery Dates

	

	12.  Products

	 

	13. Key Personnel 

	

	14.    Privacy requirements

	 

	15. Prices and payment:

	

	Date
	Amount
	Deliverable

	
	
	

	
	
	

	
	
	

	16. Reasonable Expenses approved before being incurred

	

	17. Reporting requirements

	

	18. Subcontractors

	

	19. Insurance Policies (clause 14):

	· Public liability insurance to the value of $10 million per claim (only if conducting services in a public space)
· Professional indemnity insurance to the value of $5 million per claim (only if preparing a professional report or document that we will use to guide our strategic direction.  Therefore we will rely on its content)
· Product liability insurance to the value of $10 million per claim  (only if purchasing products or goods)
· Worker's compensation insurance as required by law. (only if employing staff)


	20. Special Conditions:

	

	21. Branding Tier: (Mandatory).    
Tier 1:  Produced by the Australia Council.

Tier 2:  Projects / initiatives managed by the Australia Council.

Tier 3:  Projects in association with (as a major sponsor), but not produced by the Australia Council. 

	Documents which form part of this Agreement:



	Services Agreement Standard Terms and Conditions Part A
	 MACROBUTTON UntickIt (  

	Statement of Work Part B:
	(  Dated:      

	Service Levels:
	(  Dated:      

	Functional Specifications 
	(  Dated:      

	Prices and payment details:
	(  Dated:      

	Your Proposal
	(  Dated:      

	Brand Tier Assigned (check with Marketing & Communications)                    
	(  Dated:      

	Other                    
	(  Dated:      

	Signed by:

	Australia Council

ABN
	Name and ABN of Contractor named in item 3 above:

	Name of authorised representative:
	Name of authorised representative:

	Signature:
	Signature:

	Signature:
	Signature:

	Date:
	Date:

	Date:
	Date:


Definitions and Interpretation
Unless the context requires otherwise, in this Agreement:

"Agreement” means this Agreement together with any attached Schedules and documents. This is the entire understanding between us and supersedes any prior discussions.
“Business Day" is a day that is not a Saturday, Sunday, a public holiday.

"Commencement Date" is the date this Agreement starts and is set out in Item 5.
"Confidential Information" means any information which, by its nature or by the circumstances of its disclosure, is or could reasonably be expected to be regarded as confidential.   It excludes any information that becomes public knowledge or which is required to be disclosed by a court or government authority.

“Deliverables” are the Material that is to be provided to us as part of the Services;

"Delivery Dates" are the delivery dates specified in Item 11 that apply to the delivery of the Services and/or Products under this Agreement.

"GST" is the taxable amount imposed on goods and services, currently 10%.

"Insolvency Event" means, in relation to the Contractor, the happening of one or more of the following events:

(i) you are unable to pay your debts as and when they become due or cease to carry on business;

(ii) being a company, you enter into an arrangement, compromise or composition with any class of creditor or a controller or managing controller, liquidator, or administrator is appointed;

(iii) process is filed in a court seeking an order that the company be wound up or a resolution is proposed or passed that the company be wound up; or

(iv) being a natural person you are declared bankrupt or assign your estate for the benefit of creditors.

"Insurance Policies" means the policies of insurance in Item 19 that you must hold.
"Intellectual Property Rights" means all rights in any patent, copyright, database rights, registered design or other design right, utility model, trade mark brand name, service mark, trade name, eligible layout right, chip topography right and any other rights of a proprietary nature in or to the results of intellectual activity in the industrial, commercial, scientific, literary or artistic fields, whether registrable or not and wherever existing in the world.

"Key Personnel" are the persons or Personnel identified in item 13.
"Material (s)" includes all documents, reports, charts, drawings, databases, products, software, source codes, models, samples, systems, slides, tapes, graphs, notes and specifications, whether in electronic or hard copy form;

‘Moral right’ means:

(i) a right of attribution of authorship; or
(ii) a right not to have authorship falsely attributed; or
(iii) a right of integrity of authorship; or
(iv) a right of a similar nature;
and which exists or comes to exist anywhere in the world in a Deliverable;
 “Notice” refers to all required notices that must be in writing and delivered to the other party.  The notices must be addressed to the Representative listed in the Standard Terms and Conditions;

"Personnel" includes employees, agents, directors, officers, contractors and subcontractors.

"Products" means any goods which are not services and are described in item 12.
"Representative" means, in respect of a party to the Agreement, the person named in Item 2 or Item 4 as applicable.

"Services" are the Services described in Item 8 and includes the Deliverables;
"Service Levels" means the service levels described in Item 9 .
“Standard terms and conditions” refer to the clauses governing this Agreement;
"Term" means the period of time identified in Item   as the period this Agreement runs.

Term

This Agreement starts on the Commencement Date and continues for the Term set out in item 6 unless terminated by either party under clause 12.

Appointment 

(a) We appoint you to provide the Services and perform the obligations under this Agreement:

(i) to the highest professional standards;

(ii) with all due care and skill; and

(iii) in compliance with all relevant laws and applicable standards.

(b) If you provide us with Products of any kind in the course of performing your obligations, you warrant that the Products:

(i) are of merchantable quality; 

(ii) are fit for purpose;

(iii) are free from defects in workmanship, materials and performance; 

(iv) comply with any specifications you supplied to us; and

(v) are labelled and packaged in accordance with all applicable laws.

Supply of Services and Products

(a) You will provide the Services and the Products to us :

(i) in accordance with any applicable standards and Service Levels; 

(ii) on or before the Delivery Dates;

(iii) at the agreed Locations; and

(iv) using the Key Personnel.

Delivery, title and risk

Title and risk in any Products pass from you to us upon delivery in accordance with the terms of this Agreement.  

Delivery Dates

(a) If you fail to deliver the Services or Products by the specified times, we may terminate this Agreement with immediate by giving you written Notice.

(b) You must give us immediate Notice in writing if, for any reason, you anticipate that the performance of all or any of your obligations under this Agreement may or will be delayed.

(c) If we terminate the Agreement under this clause, you acknowledge and agree that we are not liable for any loss, damage, costs (including legal costs) or expense incurred by you and arising directly or indirectly as a result of our termination.

Your warranties

(a) You warrant that:

(i) you have the necessary authority to enter into this Agreement.;

(ii) the Services and or Products will meet our specifications and be delivered at the times set out in this Agreement; and

(iii) you have met all laws and policies and not disclosed Confidential Information.

(iv) our use of the Materials and or Products, and any processes, tools and methodologies you give us under this Agreement will not infringe the Intellectual Property Rights of any third party. 
(b) If you breach any warranty under this Agreement, we may at our complete discretion, require you to: 

(i) in relation to Services, either re-supply the Service or pay the cost of re-supplying the Service;

(ii) in relation to Products, repair or replace the Products; or

(iii) end this Agreement for breach and seek reimbursement from you for ourloss.
Your Responsibilities

You will:

(i) use all proper care and due diligence and use the services of suitably qualified, experienced and competent Personnel;
(ii) comply with all reasonable directions and policies given by us including any specifications or timetables;

(iii) hold (and must ensure that your Personnel hold) all licences necessary to lawfully provide the Services and the Products;

(iv) meet any occupational health and security requirements given to you while on our premises and which we may issue from time to time.

(v) meet your obligations under the Privacy Act 1988 (Cth) to the extent relevant in this Agreement and any other reasonable directions relating to privacy set out in item 14.
Relationship

(a) You are an independent contractor and not an employee, agent or partner of ours for any purpose.  

(b) You will not represent yourself as being our agent and you have no authority to enter into commitments on our behalf.

Price and payments

(a) All prices for the Services and Products are specified in the Prices and Payments section in item 15.   Any variation to the prices must be agreed in writing by the parties.

(b) You will give us a Tax Invoice for the Services and Products provided at the time specified in the Prices and Payment section in item 15.    

(c) We will pay you within 30 days receipt of your valid tax invoice.  We will pay you the amount due when the Services and Products are performed or supplied (as applicable) to our reasonable satisfaction.

(d) If the Services or Products are not satisfactory, we will notify you in writing and may withhold any payment due until such time as the Service or Product due meets our satisfaction.

(e) We may set off any amount we owe you against any amount which is due and payable under this Agreement.

(f) If we give you our prior written approval, we may pay your reasonable expenses and costs when incurred as set out in item 16 of the Standard Terms and Conditions.

Taxes

(a) Subject to clause 10, if we receive a valid tax invoice from you, we will pay the amount payable on account of GST as a consequence of any supply made under this Agreement.

Termination

(a) We may end this Agreement, in whole or in part with immediate effect by giving you thirty (30) days prior written Notice.

(b) We may end this Agreement, in whole or in part and with immediate effect by written Notice if:

(i) an Insolvency Event occurs; or 

(ii) you assign or attempt to assign this Agreement or any of its rights without our prior written consent .

(c) Either party may by Notice in writing to the other party end this Agreement immediately:

(i) on 14 days written Notice if the other party commits a breach of this Agreement and fails to fix that breach within 14 days of receiving written Notice requiring it to do so; or

(ii) if the other party commits a breach of this Agreement that cannot be fixed.

(d) On termination or expiry of this Agreement for any reason, you must:

(i) co-operate with us to assist in the orderly ending of this Agreement;

(ii) immediately cease all use and disclosure of our Confidential Information; 

(iii) return all our Materials;

(e) Ending this Agreement for any reason does not give rise to any claim by you against us for the payment of any damages or compensation of any kind including prospective loss of profits.  
Liability and insurance

(a) You indemnify us against all expenses, losses, damages and costs (including legal costs on a solicitor-client basis) that we incur:

(i) if you breach this Agreement; or

(ii) for any negligent act or omission by you or any of your Personnel, other than an act done or omitted to be done at our direction; or

(iii) for any breach of a warranty given under this Agreement; or

(iv) any infringement of third party Intellectual Property Rights.

(b) You are solely responsible for and must indemnify us against any remuneration to your employees, including salaries and any kind of leave, workers compensation and all other benefits to which any of them may be entitled under any contract of service with you.     

(c) You must at all times during the Term keep current the insurance policies described in the Standard Terms and Conditions.

(d) You must give us, if requested, a copy of the Insurance Policies or certificates of currency for the Insurance Policies. 

Intellectual Property Rights

(a) All Intellectual Property Rights in Materials you create during your engagement under this Agreement vest in us.  You assign all present and future Intellectual Property Rights subsisting in such Materials to us.

(b) If the Materials contain third party proprietary rights or your own previous material, you grant us an irrevocable, perpetual, non-exclusive, worldwide, royalty free licence to use, reproduce, publish, adapt and communicate all Intellectual Property Rights referred to in this clause 15(b) so that we can enjoy the full benefit of (i) the Products and/or Services provided under this Agreement.

Confidentiality

(a) Each of us will keep the Confidential Information confidential and secure and protect it from unauthorised use or disclosure.

Key Personnel

(a) If Key Personnel are specified as being responsible for the performance of tasks under the Agreement, You will provide those Key Personnel to fulfil those tasks.   

(b) If, in our reasonable opinion, any of your Key Personnel do not adequately perform the Services, we may immediately require you to remove that person from providing the Services and provide a suitable replacement person.

Dispute resolution

(a) Before resorting to legal action, we both agree to use reasonable efforts to resolve by negotiation any dispute that arises between us under this Agreement.  

(b) If a dispute or issue arises in connection with this Agreement the party in dispute will send a Notice to the other party setting out details of the dispute.  Within 21 days of the date of the Notice, senior management representatives of the parties will, in good faith, endeavour to resolve the matter in dispute.   

(c) Should the management representatives fail to reach a resolution within five Business Days (or such alternate time frame agreed by the parties) the parties may agree to mediation of the dispute.

(d) If mediation fails, or if either party states that it does not wish to proceed with mediation, then either party may commence legal proceedings against the other.

(e) This clause does not prevent either party from pursuing its rights through the courts or from seeking urgent injunctive or declaratory relief of any kind.

Assignment and Sub-contracting

(a) Neither of us  may assign any of our  rights or obligations under this Agreement without the prior written consent of the other party.
(b) You cannot subcontract your obligations under this Agreement to any third party without our prior written consent.   

(c) You will still remain fully liable for all obligations under this Agreement and for all the acts or omissions of any sub-contractors.

Project management and reporting 

(a) You will provide us with progress reports regarding the provision of the Services and the Products as we reasonably require from time to time.

(b) We will conduct a review of your performance under this Agreement on a quarterly basis or at such other intervals as we require.

(c) If we consider that you are not satisfactorily performing your obligations under this Agreement, we will give you thirty (30) days written Notice of such failure.  We will set out details of where the performance has not been satisfactory and give you specific steps to be taken in order to improve performance to a satisfactory level.  If you fail to take those steps and/or to improve its performance within thirty (30) days of the date of the notice, we may terminate this Agreement with immediate effect by giving you written Notice.

Notices

Any notices given under this Agreement must be in writing to the other party and considered given when delivered to the address set out in the Standard Terms and Conditions.

General provisions

(a) We can amend this Agreement only by a written document signed and agreed by both of us.

(b) If a clause of this Agreement is invalid it will not affect the validity of other clauses.

(c) A failure to exercise a right or remedy will not operate as a waiver of any rights or obligations of a party and will not constitute a waiver of our right to declare an immediate or a subsequent breach of the Agreement.

(d) This Agreement can be signed in one or more counterparts, and each counterpart is considered an original Agreement.  Each signed counterpart becomes a binding agreement when delivered to the other party.  

(e) This Agreement, including interpretation, enforceability and construction, is governed by the laws of New South Wales and we agree that the courts of this State will hear any matter arising out of this Agreement.

E
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